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Mpecc-penus

Dentons npoBena KoHdepeHUunto «MexayHapoaHbIN apouTpax u
nocneacTBuA npumMmeHeHUA HOBbIX HOpM AlNK P® — ucknroumntenbHas
KOMMeTeHL U POCCUNCKUX CYAOB MO crnopam, CBA3aHHbIM C
CaHKLUSAMUY»

9 ceHTAbGpsa MexayHapogHasa topuamdeckas cupma Dentons npu nopgepxke Poccuinckoro
HauuoHanebHoro komuteTa MexayHapogoHon ToproBon nanatel — BcemmpHoOn opraHusauum
6usHeca (ICC Russia), LF Academy un xypHana Legal Insight npoBena oHnanH-koHepeHuuto,
NMOCBSAILLEHHYI0 BIIMAHUIO HA MeXAyHapoAHbIN apbuTtpax HoBbix HOpM AlK P®, koTopble
KacalTCA UCKIIOYUTESIbHOM KOMNEeTeHUUN POCCUMNCKUX CYAOB B OTHOLUEHMM CMOPOB C
y4yacTueMm iy, HaxXoAALWMXCA NoA CaHKLUSAMN.

Mogepatopom koHdepeHumn BbicTynun naptHep Dentons B Poccun KoHcTaHTMH Kponb.
KoHcTaHTuH npeactasun o63op caHkumin CLUA v EBpocotosa 1 npueen npumepbl NpakTU4ecKnx
acrnekToB WX BAUSIHUA Ha MeXOyHapoAHbIM apbuTpax, a Takke pacckasan 06 M3MeHeHusX,
BHeCeHHbIX B AlK P®. OH oTmMeTwun, 4To poccuickne apbutpaxHble cygbl MNOnyYnnu
NCKNIOYUTESbHYIO KOMMETEHUMIO Ha pacCMOTpPEHUe CnopoB C yyacTMem ful, B OTHOLUEHMM
KOTOpbIX BBEAEHbl CaHKUuuKW, Jaxe B Tex Ccryyasx, Korga CTOpoHa cropa 3aknwoyuna
apbuTpaxHoe cornalleHue, BKYuia B CBOW KOHTPAKT apObuTpaxkHyt OroBOpPKY, 3akniouuna
NpoporauuoHHOEe corrnalleHne UnuM corfaweHne O pacCMOTPEHUU Aena B MHOCTPaHHOM cyae
unu apbutpaxe.

KoHCTaHTUMH nosicHur, 4TO ecnu apbuTpaxkHas npoueaypa MHuuumpoBaHa 3a npegenamv PO u
CTOpoHa pasbupaTtenbCTBa CUYMTAET, YTO ee AOCTyn K MNpaBOCYyAMI0 OrpaHUMYeH B CBA3U C
CaHKUMSIMK, OHa MOXET BOCMnonb3oBaTbCsl M3MeHeHnsmn B AMK P® n obpatnteca B
POCCUNCKUI Ccya € NpocbOOoN BbIHECTM 3anpeT Ha BefeHue apbuTpakHoro npouecca (anti-suit
injunction) 3a pybexom Kn paccMoTpeTb geno no cywectsy B Poccun. lpu atom, ecnu
apbuTpaxHbIN nNpouecc 3a pybexom NpoAOIKUTCS BOMPEKN BbIHECEHHOMY POCCUNCKUM CYAOM
3anpeTty, TO POCCUNCKUIA Cyd MOXET BbIHECTU pelueHne O WTpadHbIX CaHKUMUSAX B OTHOLUEHUM
CTOpPOHbI pa3bupaTenbCTBa, HapyLWIMBLUEN NpeanMcaHue poccuickoro cyga. Pasmep wrtpada
MOXET JOCTuraTb BCEN CYyMMbl UCKa M BKNOYaTb pacxobl He HapyLUMBLUEN Takoe npeanvcaHve
CTOPOHbI.

Begywme akcnepTbl B 00nmactu MexayHapoOHOro apbutpaxa: reHepanbHbIi cekpeTapb
TOHKOHICKOro mexayHapogHoro apbutpaxHoro ueHTpa Capa Fpummep, naptHep Heger &
Partner CysaHHe Xerep (Bena, ABctpus), naptHepbl Dentons JloypeHc Ta (Cunranyp wu
oHKkoHr), AomuHuk Menbro (BenukobputaHusa), AHHa KpeBoH (PpaHuus), dmu KneseHep
(CTepmaHus), napTHep 1 copykoBoanTenb rnobaneHon npaktnkm Dentons B o6nactn cynebHbix
crnopoB u apbutpaxa BapTtoH Jlerym (®paHuma n CLUA) n ctapwun ynpaBnsowmn opucT
Dentons Ouopa 3useBa (CLLUA) pacckasanu, 4TO MOXeT NpoucxoanTb C apbutpaxem B KX
IOPUCONKUUSIX, €CINU POCCUNCKWIA Cyfd yCTaHaBNMBaEeT CBOK KOMMETEHUMIO, HECMOTpsl Ha
Hanmune apobuTpaKHOM OrOBOPKN B KOHTPAKTE.



leHepanbHbI  cekpeTapb [OHKOHICKOro MexayHapogHoro apbutpaxHoro ueHTpa Capa
Fpummep otmeTnna, 4Yto HKIAC 1 apbuTpakHble cyabl, pacnonoXeHHble B [OHKOHre, He ByayT
PYKOBOACTBOBATLCA pPELIEHUSIMUM POCCUMACKMX CyaoB, a OyayT WUCXoauTb U3 Hanmuums
apbutpaxHoro cornawenus. Kpome toro, B [OHKOHre yxe nosiBunacb npakTtuka BbIHECEHWUSA
MECTHbIMW CyaamMKn 3anpeTa Ha BedeHvne pas3dupaTenbCTB B MHOCTPaHHOM cyae B crydae
BbIHECEHNSA NHOCTPAaHHbIM CYOM peLLEHUS B NONb3Yy CBOEN IOPUCANKLINN.

MaptHep Dentons JloypeHc T3, roBops O MexayHapoaHoMm apbutpaxe B CuHranype wu
[OHKOHre, 0bpaTvn BHMMaHWE Ha BaXHOCTb (QOPMYSIMPOBOK apOUTPaXXHOro CornalleHus,
NMOCKOSTbKY OHW MO3BOMSIOT ONpeAenuTb, UMEKT NN OTHOLWIEHWE U MPUMEHUMbI N1 K Takomy
apbutpaxy HepasHue nameHeHus B AlNK P®. Ecnu, Hanpumep, B apbutpaxHoM cornaiueHum
NpPAMO yKa3aHO WM MogpasymeBaeTCs, YTO OHO perynupyeTcs POCCUACKMM MpaBOM, TO
CTOpOHa cropa MOXeT yTBepxdaTb, 4To noboe cornaweHne o6 apbutpaxe nogynHseTcs
poccuinckomMy npasy, BKMAo4vas HepasHue mameHeHus B AlK P®. Ecnu xe B apbutpakHom
cornawleHun npsaMo ykasaHo unv noapasyMeBaeTCsl, YTO OHO pPerynupyetcs HEepPOCCUMUCKUM
npaBoM, TO CTOPOHAa Criopa MOXET yTBepXdaTb, YTO POCCUINCKOE NPaBO HE MMEET OTHOLUEHUS
UM HENPUMEHMMO K corrnawleHuto o6 apbutpaxe. ITO MOXET NOBNUATL Ha YCTaHOBIEHME
pucankuum apbuTpaxHoro cyga M ero o6A3aHHOCTU NPUOCTAHOBUTbL WM MPOAOCITKUTL
apbutpaxHoe pas3bupaTtenbCTBO, a TakkKe Ha Mocrnegylwmn nepecMoTp CyaoM MecTa
HaxoXgeHusa nnu NnpoBeaeHns apbuTpaxxHoro pasbupaTenbcTea.

MapTHep aBcTpumnckon opugudeckon cdmpmbl Heger & Partner Cy3saHHe Xerep npeacrtasuna
cBOM B3rMa4 Ha obcyxpgaemyto Temy. OHa nogdepkHyna, 4to caHkumm EC He copepxat
OrpaHVyeHWn B OTHOWeEHWW BedeHus apbutpaxa. CooTtBetcTBeHHO VIAC  moxeT
agMUHUCTpUpoBaTb pasbupartenbCcTBa C yyacTMeM nuu, Haxogsawmxcs nog caHkumamu. [Mpu
3TOM, OHAKO, MOTYT BO3HWKHYTb MpakTuyeckne npobrembl, Takme Kak HEBO3MOXHOCTb BHECTU
aBaHC Ha MOKPbITUE pacxodoB WMNKM yyacTBoBaTb B chywaHuax. CysaHHe obbsicHMNa, 4TO B
aBCTPUNCKOM 3aKoHOLaTENbCTBE He MPefyCMOTPEH TakoW MpaBOBOWM MHCTPYMEHT, Kak 3anpeTt
WHULMMPOBaTb MM NpodoskaTh cyaebHble pasbupatensctea (anti-suit injunction). [anee oHa
paccmoTpena cuTyaumio C TOYKM 3peHust apbutpa B pasbupartenbctee no npasunam VIAC,
KOTOPOMY CTOpOHa 3asBuina 06 WCKMIOYUTENbHOM KOMMNEeTEeHUMUM POCCUNCKUX CydoB WU
npegcraBvna 3anpeT POCCUACKOro cyda Ha BefdeHve pasbupatenbctBa. OHa npuwna K
BblBOAY, YTO 3TO He noBnusieT Ha apbutpax B ABCTpUM MO psay MPUYMH, Cpean KOTOpbIX
o6Lenpu3HaHHbIN «MPUHLMN KoMneTeHunn KOMMNEeTEHUUNY, OTCyTCTBUE
3KCTpaTeppuTOpManbHOro OeNCTBUS POCCUNCKUX HOPM, a Takke OTCYTCTBME COrfnalleHuns
mexay Poccunen n ABctpueri 0 B3anmMHOM Npu3HaHuu cyaebHbix peweHnin. OgHako, kak apouTtp
Cys3aHHEe He uCKo4vMna BO3MOXHOCTb MpeKpaleHns apbuTpakHoro pasbupaTtenctBa B
crlydyae BO3HWKHOBEHMSI TYMWKOBOW CUTyauuMn, B KOTOPOW CTOPOHA, HaxogsAwasics noA
CaHKUMAMMK, OKaXKeTCH HACTONbKO OrpaHM4eHa B NpaBax, YTo AoBecTu apbuTpax Ao KoHua 6e3
yLeMneHnsi ee npaB CTaHET HEBO3MOXHO.

MaptHep Dentons B lepmanHnn IOmu KneseHep Takke OTMETWNa, YTO YCTAHOBIEHHbLIN
POCCMICKUM CyOOM 3anpeT WHMLMMPOBATb UMW NPOAOImKaTb apbuTpaxHoe pas3bupatenbcTBO
He OygeT npu3HaH HEMeUKMMM cygamu, Tak kKak mexagy Poccnen n Fepmannen Het
reHepanbHOro COrnalleHnss O B3aMMHOM MPU3HAHWUM U UCMONMHEHUN cyAebHbIX pelueHun, u
Hemeukne cyabl He ByayT UCNONHATL PELLEHNs], HOCSALLME YACTO NpoLecCyanbHbI Xapakrep.

MapTtHep Dentons Bo PpaHumm AHHa KpeBOH 0GbsACHUMA, YTO, HECMOTPSA Ha TO, YTO MeXay
®paHumnen n Poccuen HeT OenCTByHOLWEro AoroBopa O NpUBEAEHUN B UCMOMHEHUe cyaebHbIx
peleHnn, gpaHuy3ckMe cyabl, MOryT MPUBOAUTb B WCMOSIHEHME WHOCTPaHHble CcyaebHbie
pelweHns, B TOM 4uCNe POCCUMIUCKME, WU NpU OTCYTCTBUM Takoro pgorosopa. [Ona artoro
Heobxooumo cobntogeHne Tpex KpUTEepUEB: KOCBEHHAS HOPUCOMKUMA WMHOCTPaHHOro cyaa,
OCHOBaHHas Ha CBA3W criopa C 3TOW pucaukumen, cobnogeHme MexayHapogHoro npaBoBoOro



nopsigka M OTCyTCTBME MoleHHuYecTBa. Hanpumep, B 2013 roay, BepxoBHbin cyn ®paHumm
noaTeepaun npueBegeHWe B UCNOfHeHME BO dpaHUMKM pelleHuUss POCCUICKOro cyaa,
BblHECEHHOrO B Nonb3y asnpombaHka.

MaptHep Dentons B BenukobputaHnn [LOomMuHUK [lenbl OTMETUN, YTO aHrnumnckue
apbuTpaxHble K npoyve cyabl He OyayT NPUMEHATb HOBble POCCUINCKME HOPMbI, 3a
NCKNIOYEHMEM TEX CriyyaeB, Korga apbuTpaxkHasi oroBopka nogvmMHaeTcs poCCUMICKOMY Mnpasy,
HO, KaK NpaBuno, B NOHOOHCKOM apbutpaxe Takoro He npoucxoauT. Kpome Toro, aHrnuimckune
cyabl MOryT BbIHOCUTb 3anpeTbl Ha BO30yXaeHue WM NpoAoikKeHue pasdbupaTenscts, He
no3BonslLIMe CTOpPOHaM, MoCTpadaBlUMM OT CaHKLUWW, MCNONb30BaTb HOBbIE MNpaBuna B
POCCUMICKMX Cyaax.

MaptHep Dentons B CLUA n ®paHumn BapToH Jlerym 3asBun, 4TO aMepuKaHCKue cydbl He
fosaTca oueHuBaTb AENCTBUSA CTOPOHbI [era, COBepLlUeHHble 3a pybexoMm, M OHW BpsAg nn
COrnacsaTcsa ¢ nonbiTkaMn POCCUIACKON CTOPOHbI OTMEHUTL TakMM 06pa3oM CaHKLUUKW, BBEAEHHbIE
KoHrpeccom CLUA.

Crapwwun topuct Dentons B CLUA Auopa 3usaeBa otmeTuna, 4to xotd B CLUA TpaamumoHHo
GnaroCKNoOHHO OTHOCATCS K apbuTpaxy, B WCKMOYMTENbHbLIX Chy4vasix, aMepuKaHcKkue cyabl
MOTyT BbIHOCUTb cyaebHble 3anpeTbl Ha NPOAOIMKEHNE COOTBETCTBYHOLLUMX pa3bupatenbCcTB 3a
pyb6exom. CTtopoHa MoxeT notpeboBatb cygebHOro sanpeta Ha NpodosmKeHne apobuTpaxHoro
pa3bupaTtenbCcTBa, CCbUIasACb NPW 3TOM Ha COOTBETCTBYHOLUMIA 3anpeT POCCUMIACKOro cyda B
KayecTBe gokasaTtenbctea. CTOpoHa, BO3pakaroLas NpoTuB POCCUNCKOro cyaebHoro 3anpeTa,
MoXeT gobusatbecs pewennsa cyga CLUA, nogTeepkaarollero NnpaBoOMepHOCTb apbuTpaxHoro
pasbupatenbctBa Ha Tepputopun CLLUA, n 0gHOBpEMEHHO NPU3HaKLWEro HeAeNCTBUTENBHOCTb
WMHOCTPAHHOrO 3anpeTa Ha NpoBeAdeHue Takoro pas3dbupaTenscraa.

3anncb koHEepeHLUM OCTYMHA MO CChifke.
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