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DEAR READERS!

We are delighted to present ‘European Business in Russia: Position Paper 2020". The year 2020 is remarkable for us, as the
Association is celebrating its 25" anniversary.

Since 1995, the AEB has been committed to ensuring and promoting representation of foreign investors’ interests in Russia.
We have been gradually intensifying our lobbying work on various legislative initiatives by drafting letters with precisely articu-
lated issues and sound recommendations, as well as organising top-level briefings and meetings with high-ranking officials.

Being the largest foreign business association in Russia, the AEB currently encompasses more than 500 companies — from
small enterprises to major European and international corporations. Through proactive work undertaken by Committees and
Working Groups, we keep ramping up the potential of foreign businesses within Russia’s fast-moving environment.

In 2020, the AEB will continue to tackle such topics as consumer protection legislation, labelling of goods and track & trace
projects, customs, waste management, insurance, taxation, banking, technical regulations, trade law, and self-regulation.

Among the most significant issues for foreign investors in Russia will be: an initiative to introduce 100% waste management
standards and a five-year moratorium on self-fulfilment of extended liability of manufacturers and importers; possibility of
legalisation of parallel imports; procedural changes in charging value added tax for services provided by foreign organisations
in electronic form; work in defining mandatory labelling requirements for goods; revising and repealing obsolete legal acts
from the Soviet period — the so-called ‘regulatory guillotine”.

In 2019, the AEB continued to be in close contact with authorities from the European Union and the Eurasian Economic
Union on a variety of matters, such as: competition, intellectual property, trade and customs, product conformity assessment,
electronic passports and other areas of mutually beneficial cooperation.

In 2019, we witnessed several signs of de-escalation in the geopolitical space, which holds out hope for gradual improvement.
The AEB would like to reiterate its position that uncertainty and tensions are harmful for business development and that
constructive dialogue is crucial for restoring business confidence and fostering strong economic ties.

Let us kindly express sincere gratitude to all AEB members for their enormous activities aimed to facilitate and improve condi-
tions for doing business in Russia. We are honoured to have gained their dedication, support and trust. A quarter of a century
was a long and exciting path to travel, and we hope that no less impressive times are still to come.

Johan Vanderplaetse Frank Schauff
Chairman of the Board Chief Executive Officer
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Hot Topics

REQUIREMENTS RECARDING THE MANDATORY LABELLING OF PRODUCTS

On 2 February 2018, the Agreement on the Labelling of
Goods with Means of Identification in the Eurasian Economic
Union (EAEU) (ratified in the Russian Federation by Federal Law
No. 281-FZ dated 3 August 2018 [effective from 14 August 2018])
was concluded.

According to the Agreement, within the EAEU, labelling of goods
may be introduced by a decision of the Council of the Eurasian
Economic Commission (see Clause 1 of Article 3).

The storage, transportation, purchase, and sale of goods that are
subject to labelling, but are unlabelled, is prohibited on the ter-
ritories of member states (see Article 4).

Federal Law No. 487-FZ dated 31 December 2017 makes amend-
ments to the Federal Law ‘On the Principles of State Regulation
of Trade Activities in the Russian Federation’ providing for the
possibility of introducing mandatory labelling of certain types of
goods with means of identification (see Clause 7 of Article 8 of
the version effective as of 1 January 2019).

Pursuant to the above regulations, the Government of the Rus-
sian Federation issued Decree No. 792-r dated 28 April 2018 *On
Approval of the List of Individual Goods Subject to Mandatory
Labelling with Means of Identification” (entered into force on 1
January 2019) (for example: tobacco products, new rubber tyres
and pneumatic tyres, eau de parfum and eau de toilette, foot-
wear, and photo cameras).

It is also worth mentioning Decree of the Government of the
Russian Federation No. 791-r dated 28 April 2018 *On Approval of
the Model of Functioning of the System for Labelling Goods with
Means of Identification in the Russian Federation’. This regulation
describes the principles of operation of the goods labelling sys-
tem and establishes its organisational structure. The main role in
this structure is performed by the Ministry of Industry and Trade
which coordinates the activities of federal executive bodies and
participants in the circulation of goods with regard to labelling
projects and develops proposals on the rules for labelling goods,
etc.

In the meantime, currently, the laws on mandatory labelling of
goods have the following deficiencies:

e lack of criteria for determining the expediency of introducing
labelling for a category of products;

e lack of harmonisation of approaches to ensuring the traceabil-
ity of products as a part of extant national information systems
and those under development;

e lack of modifications in the Agreement on the EAEU and Reso-
lution of the Customs Union Commission No. 71 dated 15 July
2011 to update the concept of ‘putting products into circula-
tion’ (the AEB has prepared a draft of such modifications);

e lack of a mechanism for verification and control (on the part
of the authorised body) of entities that register in the labelling
system for industries that are not subject to mandatory licens-
ing (e.g. footwear, textiles, etc.);

¢ insufficient development of the technical aspects of implemen-
tation, despite the extremely short period for the transition to
mandatory labelling (lack of requirements as to the target busi-
ness processes and logical model of data for exchange with
the Product Movement Tracing Information System [e.g. the
footwear industry]).

The requirement for the mandatory labelling of goods also has
certain drawbacks in and of itself. For example, the mandatory
application of labels on goods will increase their cost resulting in
increased demand for counterfeit products.

Moreover, in some cases, the cost of labelling may significantly
exceed the cost of the component itself.

According to the AEB, to improve the rules for the mandatory
labelling of goods, it is necessary:

¢ to develop criteria determining the expediency of introducing
labelling for a category of products;

¢ to update the Agreement on the EAEU and Resolution of the
Customs Union Commission No. 71 dated 15 July 2011 to up-
date the concept of ‘putting products into circulation’ (the AEB
has prepared a draft of such modifications);

¢ to develop mechanisms for control and verification of entities
that register in the labelling system (for industries that are not
subject to mandatory licensing [e.g. footwear, textiles, etc.]);

¢ to develop requirements for target business processes and a
logical model of data for exchange with the Product Movement
Tracing Information System (e.g. the footwear industry).

The adoption of the above measures would make it possible to
make the application of rules for mandatory goods labelling as
painless for businesses as possible.
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LOCALISATION

The import substitution policy (localisation), which started five
years ago in response to anti-Russian sanctions imposed by the
EU and the US, is entering a new stage. Currently, it is primar-
ily focused on creating an export-oriented sector and promoting
competencies and technologies that would help improve the com-
petitiveness of Russian products.

Foreign companies are showing interest in localisation projects,
but the instability of Russian laws and the complexity of locali-
sation mechanisms complicate everything when it comes to in-
vestments. Companies use various localisation models, the most
common of which include special investment contracts (SPICs),
contract manufacturing, and a number of others.

The option to enter into a SPIC (SPIC 1.0) appeared at the end
of December 2014 with the adoption of the Industrial Policy Law,
and the first SPIC was signed in June 2016. However, SPIC 1.0 re-
vealed a number of faults during its implementation. To that end,
in 2019, significant amendments were made to federal laws (In-
dustrial Policy Law, as well as the Tax and Budget Codes) with the
primary purpose of ensuring competitiveness, raising long-term
private investments in high-tech projects, and promoting export.

According to the new mechanism (SPIC 2.0), investors will car-
ry out investment projects for implementing new technology to
launch serial production of industrial products in Russia. In turn,
the government will make sure investors have stable conditions
for their business activities throughout the whole period of a SPIC
and will apply incentive measures in accordance with the SPIC (as
per the special legal regulation applicable as of its effective date).
An important development is the extended time limit of SPIC 2.0:
if project investments do not exceed RUB 50 bin (without VAT),
a SPIC will have a time limit of 15 years, while for higher invest-
ments it may be extended to 20 years. Moreover, there are cur-
rently no restrictions as to the minimum investment threshold
(previously, it was RUB 750 min), which may make SPIC 2.0 a
more attractive and flexible instrument for potential investors.

The industry development fund acts as the operator of SPICs.
The leaders according to the number of SPICs signed are the au-
tomobile, chemical and pharmaceutical industries with 14, 8 and
7 SPICs signed out of 45, respectively. Total SPIC investments
amount to RUB 807.8 bin.

SPIC 2.0 will take effect only after the Russian government
adopts and enacts a resolution determining the list of high-tech
products, the types of modern technologies, the procedure for
entering into, amending and terminating SPICs, etc. (about 16
documents in total).

Contract manufacturing is another import substitution model
allowing customers to localise the manufacture of their products
at the facilities of an independent manufacturer for whom this

mechanism is an additional way to use its capacities and, as a
result, increase its productivity and reduce the cost of produc-
tion. This model is common for the cosmetic and pharmaceuti-
cal industries, machine building, electronics manufacturing, etc.
This instrument is being promoted not only in Russia, but also in
EAEU countries. For example, in 2019, the Republic of Kazakhstan
made amendments to its procurement laws (in particular, in terms
of medicines) to introduce the concept of contract manufactur-
ing. The development of contract manufacturing in EAEU coun-
tries, including Russia, points to the diversification of localisation
methods by investors, as well as attempts to find a more effec-
tive and flexible investment option that would take into account
industry specifics.

After the adoption of new laws on SPIC 2.0, the companies that
did not apply for SPIC 1.0 ended up in a state of uncertainty: they
cannot sign SPIC 1.0 any longer, nor can they use SPIC 2.0 due to
lack of bylaws. For new investors who are only considering locali-
sation, SPIC 2.0 may turn out to be an interesting instrument in
conditions of a clear and predictable regulatory environment and
accelerated adoption of resolutions by the government, and pro-
vided there is a transitional period until all documents take effect.

Moreover, companies will seek new options and forms of localisa-
tion within the EAEU space. A proper legislative framework, pre-
dictable regulatory environment, reduced administrative barriers
and favourable investment climate will be key to raising further
investments from international companies.
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Hot Topics

WASTE RECYCLING AND EXTENDED PRODUCER RESPONSIBILITY

At present, initiatives are under discussion that would involve a radi-
cal revision of laws in the sphere of exercising extended producer
responsibility (hereinafter, EPR). For example, it is proposed to intro-
duce a 100% waste recycling rate and a five-year moratorium on the
independent fulfilment of EPR by entering into direct contracts with
processing companies, with associations (unions) specially created as
per Federal Law No. 89-FZ dated 24 June 1998 ‘On Production and
Consumption Waste’ acting as mediators.

From the moment the EPR system was codified in law to the present
day, many manufacturers who have localised their production facilities
in the Russian Federation and importers who are AEB members have
achieved the established rates on their own ensuring the real disposal
of the necessary amount of consumption waste. This circumstance
testifies to the actual achievement of the key objective that was set
by the state in 2015 upon the introduction of the EPR mechanism in
Russia, namely, the creation of an economic incentive mechanism for
development of the waste treatment sector.

Currently, to implement EPR, many companies entrust the selection
of processing companies and conclusion of agreements to the above-
mentioned special-purpose associations (unions), but certain AEB
members prefer direct contracts with processing companies. Since
AEB member companies believe it to be their priority to ensure real
waste disposal, they not only carry out detailed verification of waste
processing companies before concluding a contract, but also under-
take thorough, regular audits during its effective period, including the
implementation of video surveillance systems in order to confirm the
regular delivery of waste to processing companies.

Such a responsible approach to the fulfilment of their duties on the
part of producers and importers of crop protection products and tyres,
in particular, has already had visible results. For example, members
of the AEB Crop Protection Committee, having joined forces with the
Russian Union of Producers of Chemical Crop Protection Products,
have been ensuring the collection and disposal of polymer pesticide
containers based on global standards since 2013, starting with a pilot
project in the Voronezh region. At present, up to 25% of containers
released onto the Russian market are being collected and processed,
which exceeds the established rates.

The waste tyre disposal market, in its turn, has become transpar-
ent. Moreover, at present, joint projects for tyre collection are being
launched, the capacities of good-faith processing companies are being
upgraded and expanded, and disposal product markets are develop-
ing. Thus, the waste tyre sector closely cooperating with producers
and importers is making comprehensive preparations for the gradual
increase of disposal volumes.

Introducing a moratorium on the independent fulfilment of EPR is pro-
posed as a step aimed at the prospective full-scale implementation of
the EPR mechanism. At the same time, in certain sectors (electronics,
tyres, packaging), these processes have already been launched and
they are developing actively. The suspension of independent EPR ful-
filment would cause the termination of the large-scale waste-disposal

facilities created by companies. Moreover, this measure would result
in replacement of the development funding model of the waste col-
lection and disposal sector from a model based on investments of
companies to funding at the expense of funds taken from economic
agents which would hinder renewed GDP growth.

It is necessary to be cautious with regard to the initiative for increas-
ing the recycling rate to 100% which is not in line with the best inter-
national practices. For example, the increase of the disposal rate in the
European Union countries has taken place over a prolonged period.

It is worth noting that, if the 100% waste recycling rate is introduced,
the prime cost of products will grow. According to the assessments of
AEB experts, average price growth may amount to 10-20%, depend-
ing on the type of product. The price growth in percentage terms will
be the highest in the socially important low-cost segment.

The instantaneous increase of the disposal rates by a factor of 7
or 8 when the 100% waste disposal rate is introduced, without the
possibility of performing disposal independently, would result in the
increase of payments for certain companies by RUB 700-800 mil-
lion per annum, preventing any investments in the development of
production facilities in Russia and forcing personnel cuts, since these
funds were not projected and constitute extraordinary expenses for
the companies.

The elimination of the option of independent fulfilment of EPR obli-
gations by means of disposal, which originally was positioned as a
priority tool for promotion of waste disposal activities, as well as the
increase of disposal rates, would in practice result in the termina-
tion of already concluded agreements for the services of good-faith
waste processing companies and cancellation of extant and projected
projects for waste collection, including separate collection. Moreover,
the proposed changes would result in business losing its investments
in waste collection and disposal infrastructure made as a part of
arrangements for independent disposal, including through industry
associations. The above will ultimately have a negative impact on the
business and investment climate in the Russian Federation.

International companies that are major investors assign great impor-
tance to the predictability and consistency of legal regulation. Con-
sidering the numerous changes made in the respective regulatory
acts governing the EPR operation system, the EPR mechanism com-
menced its full-scale functioning in 2018, and at present, it is far too
early to declare its failure.

A combination of a smooth increase of waste disposal rates while pre-
serving of the option of independent fulfiiment of EPR requirements
and improving administration functions in order to reduce the risks of
companies that fulfil the EPR requirements in good faith and to com-
pel bad-faith market participants would make it possible to achieve
the target indicators of the National Project ‘Ecology’ by 2024 regard-
ing the disposal of solid domestic waste based on market principles,
without a shocking increase of the burden on businesses and, as a
consequence, on the population.
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Industrial Committees

AGRIBUSINESS COMMITTEE

Chairperson:
Dirk Seelig, CLAAS Vostok

Committee Coordinator:

Julia Kucherova (julia.kucherova@aebrus.ru)

INTRODUCTION

Currently, there is an increasing role of the agro-industrial complex
in the global economy. In the Russian Federation, agribusiness is
one of the pillars of the economy. More than 6 million people are
employed in agriculture in Russia. More than a quarter of all pro-
duction assets are attributed to this complex. The share of agribusi-
ness in the country’s GDP exceeds RUB 3.6 bin. Over the years, the
agro-industrial complex of Russia has been plagued by continuing
problems that hinder its efficiency and smooth development. The
main reason is the low availability of agricultural machinery. Most
entities and farms still operate outdated agricultural machinery and
equipment, where the degree of wear and tear is often beyond
50%. The availability of equipment per unit of cultivated area in
Russia is at a very low level and amounts to a maximum of 60% of
what the process requires. This leads to an increased equipment
load and high retirement rate of equipment due to failure. As a re-
sult, high losses accompany the harvesting process. For example,
the loss of harvested grain account for up to 30% of the crop and
up to 40% for vegetables. Many entities cannot afford up-to-date
agricultural machinery and equipment, although the selection of
high-quality and affordable equipment today is very wide.

Nevertheless, Russia’s 2018 agricultural statistics show a positive
trend. The Russian Federation is firmly entrenched in a leading po-
sition in the global market as a supplier of grain and vegetable oils.

According to the forecast of socio-economic development of Russia
until 2036 made by the Ministry of Economic Development of the
Russian Federation, by 2030 agricultural production will increase
by 31.6% compared to the 2018 level, while this growth rate will
increase by 55% by 2036. In the next 5 years, agriculture will grow
by an average of 2.1% per year, then the dynamics will increase
to 2.6% and 2.8%. At the same time, the economy will rise at a
rate of 2.9-3.4%. Among the factors that the Ministry of Economic
Development defines as determinants of dynamics in the indus-
try, in particular, there is an increase in consumer demand due to
increased income of the population, state support, fulfilment of
export potential, and innovative modernisation of production.

The country’s agrarians faced the challenging task of preserving
and enhancing the available results. Especially when you consider
that we are living at a time of global changes including: climate
change; growth and change in the structure of consumption as-

sociated with an increase in the population (the expected increase
in the world’s population from 7.6 billion people today to 8.9 billion
people by 2035); growth of global food consumption; changes in
the diet associated with an increase in the consumption of animal
protein, which entails an increase in the use of grain for feed-
ing; limiting the cultivation of areas under crops (according to the
estimates of the Food and Agriculture Organisation of the United
Nations (FAO), annually up to 12 million hectares of fertile land of
the planet are degrading).

Despite all difficulties, agriculture remains not only a strategically
important segment of the national economy but also a sector at-
tractive for investment. Russia is so rich in natural resources that,
if used properly, it can become the world’s largest producer of
agricultural products.

It is important to understand that the Russian agro-industrial com-
plex is seriously dependent on weather conditions and logistics
(long distances and lack of roads). New technology is adapting
very slowly. From time to time, there are problems with demand
in the domestic market and the availability of credit resources for
manufacturers. The tax and administrative burden is gradually in-
creasing, and sanctions are getting more severe.

But there are positive trends, as well. According to the Ministry
of Agriculture of the Russian Federation, in 2019, the area under
crops in Russia exceeded 80 million hectares for the first time. That
is 1.3 million hectares or 1.6% more than in 2018.

The expected grain yield despite emergency situations in a number
of regions of the Russian Federation is quite optimistic. It is ex-
pected that grain production in 2019 will be almost 5 million tons
more than the previous year.

According to the latest data in the regions, as of August 13, 2019,
65.3 million tons of grain were harvested compared to 64.7 million
tons a previous year with a yield of 33.2 centners per ha (in 2018,
it was 32.1 centners per ha). In 2019, grain production is expected
to reach 118 million tons. Last year, the value was as high as 113.3
million tons.

Positive dynamics are observed in the dairy industry. According
to preliminary estimates, the volume of milk production in 2019
will grow by 1.6% (500,000 tons), i.e. up to 31.1 million tons.
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The dairy industry has the potential to almost increase threefold in
product exports by 2024. According to the forecast of the Ministry
of Agriculture, in the next 6 years, the deliveries of Russian dairy
products abroad can increase to USD 800 min. In 2018, exports
amounted to about USD 290 miIn. Russian manufacturers can take
advantage of the significant growth in global demand, which is
expected to reach USD 10 bin by 2027.

In 2019, a positive trend is expected in all major segments of ani-
mal farming. According to estimates of the Ministry of Agriculture
of the Russian Federation, pig production will increase by 4%, and
cattle production will increase by 1%. Insignificant growth is ex-
pected for poultry, the production of which will increase by 0.7%.
Production of livestock and poultry for slaughter in all households
will increase by 1.9% of live weight compared to last year and will
reach 15.15 million tons.

It should be noted that the initiatives implemented by the Govern-
ment of the Russian Federation allow us to speculate that the agro-
industrial complex will regain its leading position in the national
economy.

Achieving this result in a short amount of time will be much helped
by foreign investors. And as Deputy Prime Minister A. Gordeev
once said, ‘It is not the countries that have innumerable natural
resources that are rich and stable in their development, but those
that have modern technologies for extraction, transportation, and
processing of such resources. In the context of this statement, it
is basically impossible to overcome the economic recession and,
therefore, ensure Russia’s economic and food security in the future
without attracting the best possible foreign investments.”

REGULATORY ENVIRONMENT

SUBSIDIES FOR AGRICULTURAL MACHINERY
PRODUCERS (GOVERNMENTAL DECREE NO. 1432)

The subsidy programme for producers of agricultural machinery
subsidises agricultural machinery in Russia provided that it is sold
at a discount of 15-20%. The programme has been used as an
effective tool to support the industry and agriculture since 2013.

Amendments to Decree No. 1432 are currently under discussion.

First, we are talking about suspending qualification requirements
for equipment manufacturers, including the number of personnel
involved in the production process.

Second, we need to introduce a qualification-based selection of
equipment manufacturers as part of a public procedure and grant
subsidies based on the declared value of effectiveness of using the
subsidies, which is basically the volume of production and sales of
products per rouble of subsidies provided there has been no over-
pricing of equipment.

As of July 2019, RUB 8 bIn were spent through the programme. In
August, additional RUB 3 bin were allocated. To meet the needs for
subsidies, it is necessary that the programme budget be at least
RUB 16.5 bin.

GOVERNMENTAL DECREE NO. 719 ‘ON THE CRITERIA FOR
CATEGORISING INDUSTRIAL PRODUCTS AS INDUSTRIAL
PRODUCTS WITH NO ANALOGUES PRODUCED IN THE
RUSSIAN FEDERATION’

The Ministry of Industry and Trade of the Russian Federation final-
ised the draft Decree No. 719 regarding the localisation of tractors
and involving the transition to a score of the manufacturing process.

The draft Decree includes a strict list of mandatory production
operations to be performed by manufacturers in Russia or EAEU
member countries and includes directive instructions for tractor
manufacturing technology. The changes are expected to take ef-
fect on January 1, 2020.

SPIC 2.0

In August 2019, President of the Russian Federation Vladimir Putin
signed an array of three laws about an updated procedure for spe-
cial investment contracts (SPIC 2.0).

The first law on the development of high-tech manufacturing and
stimulation of import substitution provides amendments to the law
‘On Industrial Policy of the Russian Federation’ in terms of clarify-
ing the subject of SPIC, introducing a competitive selection of par-
ties to the contract, and extending the life of such a contract. The
subject of SPIC will now be the development and implementation
of modern technologies, the list of which will be approved by the
government, instead of creating, modernising, and developing the
industrial production process as it did before.

The maximum life of SPIC was extended from 10 to 15 years for
projects with an investment volume of less than RUB 50 bin, and
up to 20 years for projects with investments over RUB 50 bin. At
the same time, the time limit on tax benefits is no longer applicable
(now until 2025) and the obligatory minimum amount of invest-
ment is eliminated to make it possible to compete for SPIC.

The second law introduces amendments to the Tax Code, which
allow income tax concessions for SPIC participants (zero tax rate
paid to the federal budget and reduced rate paid to the budgets of
the constituent entities of the Russian Federation) throughout the
duration of the contract.

The third law amends the Budget Code, which allows for long-term
budget subsidies against a SPIC for more than one budget period.

SPIC 2.0 is focused on developing and transferring new technolo-
gies and expertise, not on attracting foreign investment.
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JOINT LEASING SUBSIDY

The Ministry of Industry and Trade of the Russian Federation has
developed a new leasing subsidy procedure for industrial equip-
ment. A joint leasing subsidy has been developed in order to
modernise the production of lessees and stimulate demand for
domestic engineering products. A key indicator of the effective-
ness of using the subsidy will be the volume of leased products
per rouble of fiscal support provided there are set minimum
values for the indicator. In order to guarantee equal access to
subsidies, a qualification-based selection is introduced to create
a registry of recipient entities for subsidies. It is also planned
to set limits on financing by type of engineering products and
equipment. The first selection under the new programme can be
performed as early as October 2019, and granting subsidies is
scheduled to start in 2020.

ISSUES

SUBSIDIES FOR AGRICULTURAL MACHINERY
PRODUCERS

In 2019, for the first time since 2013 (the year the Decree No. 1432
entered into force) there was talk of inefficiency and cancelling the
Decree.

In April 2019, at a meeting of the Government of the Russian Fed-
eration, a decision was made that starting from January 1, 2020,
the procedure for supporting the demand for agricultural machin-
ery will change, and programme No. 1432 will be replaced with
preferential leasing and soft loans. In this case, subsidies will be
received not by machine builders, but by leasing companies. In the
course of the St. Petersburg International Economic Forum, Deputy
Prime Minister D. Kozak noted that the efficiency of the new sup-
port measure per rouble of budget money would be 4 times greater
than of programme No. 1432.

This approach has raised concerns among producers of agricultural
machinery. The abrupt cancellation of programme 1432 will cre-
ate an unfavourable market situation, lead to a significant drop in
solvent demand, a suspension of the renewal of the agricultural
machinery fleet, and an increase in social tension in several regions
of the country. For potential investors, a sharp change in the rules
of business in the Russian market will become a negative factor for
further investments in localisation of production and will create a
threat of default on obligations to the Russian Federation for SPIC
participants.

At the moment, it is not clear what the level of demand would be
for this leasing tool among Russian farmers. According to the lat-
est data, the share of product sales on the Russian market using
leasing tools does not exceed 25%. In addition, any new measure
requires a certain time for implementation and stabilisation of a
working process. Given that the new tool should be initiated on
January 1, 2020, farmers may not have time to adapt to the new
rules of the game.
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The most effective and safe solution is running both programmes,
programme No. 1432 and soft leasing, in parallel. This will help to
determine the most effective tool on a trial basis.

The question of financing both programmes remains open. Deputy
Prime Minister D. Kozak does not exclude the possibility of a tem-
porary parallel run of both programmes. But he emphasises that
this will be possible only if there are sufficient budget funds.

LOCALISATION OF AGRICULTURAL MACHINERY
PRODUCTION IN RUSSIA

In the first half of 2019, the Ministry of Industry and Trade was
working on amendments to Decree No. 719 related to tractors.
At the moment, the draft has already passed interdepartmental
approval and has been submitted for consideration by the Russian
government. The major comments of the world’s leading produc-
ers of agricultural machinery were not taken into account. Global
producers have a total of more than 200 producing companies and
have experience in business development in the vast majority of
developed countries. In no country where these companies run
their business are there such stringent requirements for equipment
localisation. We are mainly talking about excessive requirements
for localising key components and assemblies as well as the use
of local components. As international experience shows, excessive
localisation requirements create barriers to new production plants
and impede the improvement of equipment and technology, there-
by depriving the country’s farmers of the right to choose modern
and high-tech machinery.

In Russia, the production of a humber of components that are key
to tractor design is underdeveloped, and sometimes completely
absent. In many cases, the analysis showed that the products of
local suppliers do not meet international standards. In addition,
local producers are often unable to compete with foreign suppliers’
prices. But most importantly, the use of components of a limited
number of local suppliers can lead to a loss of competitive advan-
tages and the best consumer qualities of equipment.

As for the localisation of production of the key tractor components,
such as gearboxes and axles, to fulfill the new requirements ac-
cording to the introduced procedure, it will be necessary to build
separate plants for producing such components.

The presented procedure aroused concerns not only among for-
eign companies seeking deeper localisation of agricultural machin-
ery production but also among traditional Russian companies.

The Ministry of Industry and Trade continues to refine the require-
ments.

ELECTRONIC PASSPORTS FOR SELF-PROPELLED
MACHINES

EEC Decision No. 122 dated September 22, 2015, established new
standards of use and transition from unified passports to self-propelled
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machines and other types of machinery (approved by EEC Board Deci-
sion No. 100 dated August 18, 2015) (the Unified SPM Passport Form),
to the system of electronic passports for self-propelled machines and
other types of machinery (the EPSPM) after November 1, 2019.

Due to the unavailability of EPSPM system, the Ministry of Industry
and Trade of the Russian Federation proposed to postpone the in-
troduction of the EPSPM for 2 years, i.e. until November 1, 2021.
The initiative was supported by the Ministry of Agriculture of the
Russian Federation and EEC member countries: Kazakhstan, Bela-
rus, and Kyrgyzstan.

RECOMMENDATIONS

To ensure further development of the Russian agro-industrial com-
plex, food security and fair competition on the agricultural ma-
chinery market, to attract foreign investments, to develop new
technologies and build expertise, the Committee recommends the
following:

¢ to maintain an ongoing dialogue with European operators in the
agricultural sector in Russia (production, processing, equipment,
and maintenance) to enhance Russia’s integration in the global
economy;

¢ to cooperate extensively with Russian and European regulators
for sensitive industry-specific issues, for example, regarding new
technical regulatory acts;

to adopt localisation criteria for agricultural machinery manufac-
turing, taking into account manufacturers’ real capabilities, along
with all existing localisation conditions (availability of proper sup-
pliers, the option to bring unique experience and technologies to
the agricultural machine-building sector, etc.);

to eliminate unreasonable administrative barriers and discrimina-
tion on the domestic agricultural machinery market;

to create favourable conditions for agricultural manufacturers in
Russia;

to make all machines manufactured in Russia, regardless of the
manufacturer, freely available to Russian agrarians by including
them in respective federal financing and subsidy programmes
without any exclusions. The terms of all programmes must meet
WTO requirements;

to provide free access to modern innovative technologies for
Russian agrarians; any increases in import duties or other dis-
criminatory measures regarding trade or market protection must
not prevent Russian agriculture from addressing its current or
long-term objectives;

to improve the draft electronic passport for self-propelled ma-
chines by optimising the number of binding technical parameters
and making appropriate amendments to the EEC Board’s Resolu-
tion, and determine the list of authorised operators responsible
for entering EPSPM data for import;

to overcome the scientific and technological lag and actively de-
velop the design and development of innovations, and, where
impossible, adopt foreign technologies.

B commITTEE MEMBERS [

CLAAS e CNH Industrial Russia e John Deere Rus.
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AIRLINES COMMITTEE

Chairperson:
Eric Louveau, Air France-KLM

Committee Coordinator:

Julia Kucherova (julia.kucherova@aebrus-ru)

INTRODUCTION

The AEB Airlines Committee is the main representative body of
foreign airlines in Russia, in the absence of any Board of Airline
Representatives. It works in close cooperation with the Interna-
tional Air Transport Association (IATA), and with the Moscow and
regional airport authorities.

Its objective is to support foreign airlines in a highly regulated
sector, raising issues faced by its members with the Russian Fed-
eration authorities, in order to facilitate the development of the
Russian civil aviation market.

Unlike the internal EU market, the Russian international market is
still regulated by bilateral Air Service Agreements between state
authorities, based on balance and reciprocity, and which can be
linked to commercial agreements with Russian airlines.

Russian airlines, along with low-cost and Gulf carriers, have been
greatly increasing their seat capacity to international destinations
over the past 3 years. Meanwhile, market demand has not kept up,
and continues to be negatively impacted by US and EU sanctions.
This situation, where supply outpaces demand, puts great pressure
on international air routes to/from Russia to achieve higher yields
and profitability.

TAXATION
ISSUES

The complex legal environment (Air Service Agreements, bilateral
taxation treaties, Russian laws) creates taxation hurdles for air-
lines operating in Russia, as well as for Russian providers and local
authorities who do not apply the law in a consistent way.

Airport taxation is also not consistent between Russian and foreign
airlines, thereby creating unfair competition conditions. It is there-
fore crucial to continue lobbying Russian authorities and airports
to solve these issues.

RECOMMENDATIONS

e To align the passenger terminal charge (RI), security charge
(UH) and new infrastructure charge between foreign airlines and
Russian airlines.

¢ To ensure that all airport services directly related to international
air transportation are subject to zero VAT as of October 1, 2019,
as set by the Order of the Russian Federation Government issued
on June 10, 2019.

AIRPORT HANDLING
ISSUES

In most Russian airports today there is a monopoly when it comes
to handling activities, which may be performed only by the airport.
Therefore, the prices are much higher than the European average,
limiting airline development.

On top of this, some immigration and customs procedures should
be reviewed and simplified in order to improve punctuality in Rus-
sian airports, without compromising security and safety.

RECOMMENDATIONS

« To facilitate the opening of the airport handling market to private
handlers, thereby allowing capacity growth at a lower cost.

¢ To review and simplify airport regulations and procedures in line
with international standards. For instance, to remove the law
forcing passenger counting by a police officer at the door of the
aircraft during boarding: this double counting by the police and
the airline creates delays in the event of a mismatch, and has no
impact on flight safety, or on immigration control.

Bl commiTTeE MEMBERS (I

Air France e Delta e KLM Royal Dutch Airlines e Royal Air Maroc.

12



European Business in Russia: Position Paper | 2020

AUTOMOBILE MANUFACTURERS COMMITTEE

Chairperson:
Joerg Schreiber, Mazda Motor Rus

Committee Coordinator:

Olga Zueva (olga.zueva@aebrus-ru)

The Automobile Manufacturers Committee (AMC) was formed in
1998 to unite and represent the common interests of its member
companies, major international car makers acting as official im-
porters to Russia and as national sales companies (NSCs).

The aim is to create and observe fair business rules for all com-
panies officially operating on the Russian market and to lever-
age inter-company cooperation. Currently, the Committee unites
27 members representing 46 brands, automobile importers and
producers which do business in the Russian Federation. The AMC
concentrates on the most important and urgent issues facing au-
tomotive businesses and affecting its members by developing ap-
propriate responses, lobbying Committee interests, and interacting
with Russian government authorities, public institutions, local and
international automotive associations and the mass media.

To increase the efficiency of the Committee’s activities, it was de-
cided to focus on areas addressing acute automotive issues, in par-
ticular, where members that specialise in these fields combine their
efforts to find solutions. The AMC consists of 9 Working Groups
(WGs; the number of WGs is not fixed) which comprise up to 400
company representatives. Each WG deals with a specific automo-
tive issue that the Committee has set as a priority:

e government relations;

o statistics/sales data;

¢ homologation/certification;

¢ exhibitions/marketing and PR;
e consumer legislation;

e used cars;

¢ end of life vehicles;

o aftermarket;

¢ intelligent mobility (IMobility).

The Committee operates under the AEB Committee Rules and the
Automobile Manufacturers Committee Charter.

For a number of years, the AMC has been cooperating with the
Association of Russian Automakers (OAR), the official repre-
sentative of Russia in the International Organisation of Motor
Vehicle Manufacturers (OICA). In February 2011, a Memorandum
of Understanding was renewed between the two organisations
to intensify joint efforts, exchange information and strengthen
lobbying activities in the automotive sector. Cooperation with

international automotive associations is developing as well. The
AMC is in contact with the German Automotive Industry Associa-
tion (VDA), the European Automotive Manufacturers Association
(ACEA), the Japanese Manufacturers Association (JAMA Europe),
the French Confederation of Automobile Manufacturers (CCFA)
and the OICA.

MARKETING/EXHIBITIONS/PUBLIC RELATIONS

The Marketing and Public Relations Working Group consists of ex-
perts in marketing and communications from all auto companies
that are members of the Committee. The goals of the Group are:

o to coordinate various events with the brands;

¢ to help the Committee improve and strengthen communication
with the press;

¢ to define a common communications policy that is in the interest
of all the companies represented on the Committee;

¢ to support the Russian press in representing the automotive sec-
tor by coordinating events for the press;

¢ to monitor publications in mass media;

¢ to share information about changes taking place on the Russian
mass media market; and

¢ to discuss and elaborate unified ethical standards for the inter-
action of the marketing and PR departments of auto companies
that are members of the Committee with other participants in
the market (journalists, advertising and event agencies, agen-
cies arranging automotive awards and events, etc.).

The organisation of Russian and international automotive events
is one of the key items on the agenda of the Marketing and Public
Relations Working Group. All events should be arranged on terms
which are clear and common to all participants (auto companies),
providing transparent and precise processes. The Committee con-
ducts intensive negotiations and provides the lobbying necessary
for the organisation of the events mentioned above in line with
international standards.

The Working Group also participates in the organisation of the an-
nual press conference of the Committee, announcing sales results
for all the auto companies which are members of the Committee.
This press conference summarises the annual results of the auto
industry in Russia, discusses the main trends in the industry and
explains the priorities for the Committee for the following year.
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INTELLIGENT MOBILITY

In June 2016, the decision to establish an Intelligent Mobility Work-
ing Group within the framework of the AEB Automobile Manufac-
turers Committee was made. The aim of the Working Group is to
consolidate the efforts of automobile manufacturers in facilitating
the development of electric, hybrid and alternative mobility sys-
tems, as well as other innovative technologies within Russia. The
Intelligent Mobility Working Group is engaged in the preparation
and implementation of Road Maps for the development of electric
transport and autonomous driving technologies in Russia. As part
of proposal preparation activities, the Intelligent Mobility Working
Group of the AMC has joined the subgroup on the creation of a
digital infrastructure for remotely piloted and connected vehicles,
the Intellectual Urban Mobility subgroup in the framework of NTI
Autonet, and the Working Group on improving legislation and re-
moving the administrative barriers for the implementation of the
Road Map of NTI Autonet. The IMobility Working Group actively
participates in events and meetings related to the development
of electric vehicles, charging infrastructure and remotely piloted
vehicles in the Russian Federation.

ISSUES

1. The development of the electric vehicles market. Important is-
sues for the IMobility Working Group remain the extension of the
zero customs duty on electric vehicles and the development of
measures stimulating the introduction of electric vehicles to the
Russian Federation (grants for the purchase of electric vehicles,
priority on public transport lanes, exemption from transport tax in
all regions, the creation of free parking zones and other measures
that contribute to the development of the necessary infrastruc-
ture).

2. Taking the market situation into account, the IMobility Working
Group considers it necessary to propose changes to the current
strategy for the development of the automotive industry in terms
of the development of innovative modes of transport, since the
current trends in the field of legislative regulation and the objec-
tives specified in the Strategy do not seem achievable.

3. One of the key objectives of the IMobility Working Group is to
attract the attention of the regulatory authority to the problem of
the development of new technologies in transport and the need for
significant support measures.

Members of the Working Group are representatives of AutoVAZ,
BMW Russland Trading, Hyundai Motor Rus, Jaguar Land Rover, Kia
Motors Russia, Toyota Motor, Mercedes-Benz Rus, Nissan Manufac-
turing Rus, Peugeot Citroén Rus (Groupe PSA), Porsche Russland,
Suzuki Motor, Volkswagen Group Rus and Volvo Cars.

AFTERSALES

The Committee conducts targeted work to change the OSAGO law
in close cooperation with the Russian Association of Auto Dealer-
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ships (ROAD) and the insurance community, represented by indi-
vidual companies and the Russian Association of Motor Insurers
(RAMI). In 2016, this work resulted in the adoption of amendments
to the Federal Law ‘On OSAGO’ (third-party liability insurance)
which established the priority of non-monetary compensation (re-
pair) over direct monetary payment. Unfortunately, the stance of
certain market players resulted in the adoption of the amendments
in a form which inhibited the establishment of a healthy repair
market under the OSAGO programme. The Committee continues
its vigorous efforts in this area directed at the market players and
public institutions responsible for its regulation. Our target is the
creation of a balance of interests of all market participants with the
unconditional priority of the interests of consumers.

Achievement of this target will put a stop to the ongoing decline in
spare parts and body repair sales.

ISSUE

One of the essential regulatory problems in the field of restorative
repair under OSAGO is concerned with spare parts pricing. Calcula-
tion of the amount of compensation for spare parts used during
repairs is based on the Central Bank Regulation ‘Concerning the
Universal Method for Determining the Cost of Repair of Damaged
Motor Vehicles'. Presently the prices quoted therein are significantly
below market levels. Since 2016, the Automobile Manufacturers
Committee has been discussing this problem and potential solu-
tions with the insurance community, and in 2018, meetings took
place with the Central Bank and related Russian ministries.

RECOMMENDATIONS

The Automobile Manufacturers Committee deems it necessary to
continuously work with the Central Bank and the RAMI to develop
an accurate database for the compensation of spare parts prices to
the Official Dealers’ body shops.

Another problem anticipated by the Committee relates to the im-
minent enactment of draft Law No. 229463-7 ‘On Amendment of
Individual Legal Acts of the Russian Federation in Connection with
the Mandatory Labelling of Goods with Control (Identification)
Marks in the Russian Federation”.

ISSUE

In the context of the Eurasian Economic Union, it is not economi-
cally justified to label only goods already delivered to the Russian
Federation and intended only for sale in Russia.

RECOMMENDATIONS

¢ Unification of requirements for control and identification marks
in the Eurasian Economic Union.

o Establishment of a system where control and identification marks
will be applied within the Eurasian Economic Union country at
whose border the goods received their initial customs clearance.
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ISSUE

Labelling of the part itself can significantly impair its consumer
qualities (glass, mirrors, interior parts), or have a material impact
on the cost of production, as in most cases the application of pro-
tective packaging is a continuous automated process where intro-
duction of an additional intermediate operation in the conditions of
serial production is rather costly.

RECOMMENDATIONS

To establish a universally accepted list of goods subject to control
and labelling with an identification mark and/or to determine the
procedure for the inclusion of a new list of goods/product group
that provides for the participation of representatives of the relevant
industry in assessing the need to supplement the list of goods with
such a commodity group. In addition, according to the Associa-
tion, the decision to enter a specific commodity group in such a
list should be established by a normative legal act no lower than
the level of a Federal Law. To provide for the possibility of apply-
ing a POC on the packaging and/or the goods in a location that
the manufacturer/importer will determine. To allow the possibility
of applying control and identification marks on packaging and/or
goods in an area to be determined by the producer/importer.

ISSUE

In certain cases, the cost of labelling can significantly exceed the
cost of the part itself.

RECOMMENDATION

To determine the lower limit of the cost for a unit of merchandise
at which the first sale in the territory of the EAEU by a producer/
importer takes place and to determine the cost of a merchandise
unit that is subject to control and identification marking. Goods
with a cost lower than the established limit shall not be marked.

AUTOMOTIVE REGULATION/CERTIFICATION
(HOMOLOGATION)

The Working Group collaborates with the Russian and EAEU au-
thorities on the improvement of the motor vehicles certification
system.

The Eurasian Economic Commission approved Amendment No. 2
to Technical Regulation of the Customs Union 018/2011, which in-
troduced the concept of ecological class 6. These changes will al-
low many automakers to indicate ecological class 6 in certification
documents for vehicles that meet the relevant requirements for
emissions of harmful substances, which was not previously pos-
sible.

A new edition of the Lists of standards applied on a voluntary ba-
sis for ensuring compliance with the requirements of the Tech-
nical Regulations TR CU 018/2011 and standards containing test

methods has been approved. The new edition assumes a transition
period until 2020 for the application of Russian standards alongside
the interstate standards for a number of requirements, including
those concerning the ERA-GLONASS system. This became possi-
ble thanks to the consolidated position of the Committee on this
matter and the active promotion of this position during the public
discussion of the draft.

Thus, many manufacturers of systems and automobiles will be able
to upgrade their products to the new requirements of interstate
standards in a timely fashion, which in turn will enable them to
avoid significant additional time and economic costs.

Technical Committee 056 ‘Road Transport’ continued work on the
development of new standards as part of the implementation of a
comprehensive programme for the future development of stand-
ards for automotive products up to 2025. Representatives of the
Automobile Manufacturers Committee were included in the Work-
ing Group to discuss the new standards and are actively involved
in this work.

ISSUE

This year, the practice of applying the methodological procedure
for drawing up expert opinions on the results of the examination
of technical documentation and previously conducted tests for the
purpose of assessing the conformity of vehicles continued to take
shape. However, the lack of a unified approach and the incon-
sistency of the actions taken by certification bodies and testing
laboratories do not yet allow full use of this mechanism, which in
turn creates problems for most vehicle manufacturers in planning
certification of current and new vehicle models.

The Federal Customs Service and the Federal Accreditation Service
prepared and published joint clarifications regarding the procedure
for the import and sampling of products used for certification tests.
This procedure assumes sampling directly at the manufacturer’s
warehouse. Despite the fact that the explanations are advisory
in nature, some laboratories consider them mandatory. The need
for sampling at the manufacturer’s facilities abroad causes certain
problems in planning certification, and is also accompanied by ad-
ditional financial costs.

The Working Group took an active part in preparing proposals
for Amendment No. 3 to Technical Regulation of the Customs
Union 018/2011. Unfortunately, the process of reviewing the draft
amendment is very slow in various administrative agencies.

ISSUE
The requirements for equipping vehicles with emergency call de-
vices (systems) came into force on 01.01.2015 for new types of ve-

hicles and from 01.01.2017 for all vehicles released into circulation.

At the moment, the infrastructure necessary for the full function-
ing of the emergency call device (system) has been created only
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in the Russian Federation (ERA-GLONASS) and in the Republic of
Kazakhstan (EVAK).

There is no such infrastructure in the Republic of Belarus, the Kyr-
gyz Republic and Armenia; therefore, the emergency call device
(system) cannot fully function in these countries of the Eurasian
Economic Union, and cannot fulfil their primary task: to expedite
the provision of assistance to the drivers and passengers of the
vehicle in the event of serious road accidents.

It is paradoxical that, in accordance with the provisions of TR CU
018/2011, vehicle manufacturers and distributors are obliged to
supply automobiles to Belarus, Kyrgyzstan and Armenia that are
fully compliant in their specifications with the type approved in
the Russian Federation, i.e. with an active emergency call de-
vice (system), but in these countries the device/system will not
work, and in order to protect themselves from possible consumer
claims, the automakers are forced to put disclaimers in the oper-
ating manuals.

ISSUE

There are plans to introduce the new UN Regulation No. 144 on
Accident Emergency Call Systems (AECS) into TR TS 018/2011.

However, at the moment there is absolutely no clear understand-
ing of how the requirements of the UN Regulation will coexist in
parallel with the requirements of TR CU 018/2011 and with the
requirements of the standards included in 'List of Standards No. 1’
and 'List of Standards No. 2'.

Please note that some of the requirements of UN Regulation
No. 144 differ significantly from the current provisions of TR
CU 018/2011 and GOST, for example, the acceleration/decel-
eration profile when testing a device/system for mechanical
strength.

In addition, it should be noted that the Russian Federation has not
yet determined the Administrative Authority and Technical Service
under UN Regulation No. 144.

RECOMMENDATIONS

The Working Group needs to intensify its efforts to interact with
the Department of Technical Regulation of the Eurasian Economic
Commission, the Department of Road Transport of the Ministry of
Industry and Trade of the Russian Federation and Rosstandart to
accelerate the resolution of urgent problems, increase the trans-
parency of TR CU 018/2011 and exclude the possibility of different
interpretations of the provisions of the technical regulation by vari-
ous organisations and bodies.

The Working Group continues to clarify the procedure for issuing
expert opinions and plans to request a joint meeting with rep-
resentatives of Certification Bodies and testing laboratories for a
comprehensive discussion of this process.
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The Working Group continues to clarify the situation regarding the
need for sampling in the territory of manufacturers abroad.

The Committee requests that the Ministry of Industry and Trade of
the Russian Federation participate in the discussion of draft amend-
ments to Technical Regulation of the Customs Union 018/2011 at
the earlier stages of their development.

END-OF-LIFE VEHICLES (ELV)/SCRAPPAGE INCENTIVES

The renewal rate of the Russian vehicle fleet remains fairly low.
As of January 1, 2019, the share of cars over 10 years old was
58.3%, exceeding the previous year’s figure by 4 percentage
points (source: AutoStat analytic agency).

Improvement of the situation could be facilitated by the develop-
ment of a system of end-of-life vehicle disposal. Starting in 2012,
a number of regulatory initiatives were adopted. However, 7 years
later, only a few of the elements are in place, in particular, the
method of scrappage fee collection for imported and locally manu-
factured vehicles.

Since the implementation of the scrappage fee in 2014, rates
have been raised twice already: in 2016, by 65%, and in 2018,
by between 15% and 90%, depending on the engine capacity of
the vehicle. In particular, cars with engine capacity from 1000 to
2000 cm3, which is the most popular segment of cars in mass pro-
duction, accounted for the most growth. Taking into account the
persisting volatility of the automotive market, any increase in the
burden on manufacturers and consumers is likely to have negative
consequences. Furthermore, the widespread understanding of the
disposal fee as a measure of domestic market protection suggests
an unequal approach to manufacturing companies based on their
share of imported vs. locally produced goods. During 2019, infor-
mation regarding a potential increase in the disposal fee appeared
several times.

Apart from the disposal fee, the system will not function success-
fully unless the rest of its constituent parts are well developed,
meaning, primarily, the infrastructure for the acceptance, disposal
and recycling of vehicles.

As of today, Russia has virtually no legislative incentives for vehicle
owners to turn in their vehicles for scrappage. Instead, end-of-life
vehicles are sold on the secondary market for subsequent disas-
sembly into components, which stimulates the development of the
used spare parts and assembly market. This significantly increases
the risks for the operation of vehicles repaired with such parts.

RECOMMENDATIONS

« To intensify work on the establishment of an effective and profit-
able motor vehicle recycling industry.

» To develop or, if already available, make transparent the method
of distribution of funds accumulated in the budget from disposal
fee collection.
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« To develop and adopt laws and regulations stipulating obligatory
submission of a vehicle for scrappage and/or corresponding in-
centive methods for owners of end-of-life motor vehicles.

« To consider the possibility of a gradual reduction of rates as funds
from scrappage fee collection accumulate and, after the estab-
lished full-scale disposal industry passes its breakeven point,
cancellation of the scrappage fee.

e In the process of the disposal system'’s further development, to
ensure equal opportunities for all vehicle manufacturers, regard-
less of the proportion between imported and locally manufac-
tured production output.

STATISTICS/AUTOMOTIVE MARKET/CAR SALES

From January to August 2019, new car and light commercial vehi-
cle sales in Russia decreased by 2.3% in comparison with the same
period in 2018. Total sales for 8 months of the current year amount
to 1.1 million cars.

In 2019, the programme for subsidising interest rates on loans and
the programme for preferential car leasing were extended. As a re-
sult, the cost of state support for the Russian automotive industry
in the first half of 2019 amounted to RUB 10.4 bin.

The top ten best-selling passenger car models in 2019 were pro-
duced in Russia (traditional Russian brands and foreign models
assembled locally).

CONSUMER LEGISLATION

The Consumer Legislation Working Group lobbies for the amend-
ment of consumer rights protection legislation as applied not only
to the automotive industry, but other industries as well. The WG is
deeply concerned by controversial provisions in the Federal Law ‘On
the Protection of Consumer Rights”. It is not in keeping with day-to-
day realities and takes a non-differentiated approach to consumers
of everyday goods and consumers of expensive, complex technical
goods, particularly, due to the diversity of court practice, in the
various regions of Russia. The WG, with the active participation of
experts from different AEB Committees, has prepared draft amend-
ments to the abovementioned Law which include:

¢ a definition of ‘essential drawback’;
e liability for actions committed by third parties and the dispropor-
tionality of liability.

Every block has been analysed by experts in order to study existing
legislation and the ways to improve it to find a better balance be-
tween all parties involved in relations (manufacturers, distributors
and dealers, and customers).

The proposals of the Working Group were sent to the responsible
agencies.

B commITTEE MemBERs [N

Avtovaz e BMW Russland Trading e Chery Automobile RUS e FCA Russia e Ford Sollers Holding ¢ GAZ Group e General Motors CIS
e Honda Motor RUS e Hyundai Motor CIS e Jaguar Land Rover e Kia Motors Rus e Mazda Motor Rus e Mercedes-Benz Manufac-
turing Rus e Mercedes-Benz Rus e Mercury Auto/Ferrari Maserati @ MMC Rus e Mitsubishi Motor Rus e Nissan Manufacturing Rus
e Peugeot Citroén Rus (Groupe PSA) e Porsche Russland e Renault Russia ¢ SOLLERS e Subaru Motor ¢ SUZUKI MOTOR RUS e
Toyota Motor e Volkswagen Group Rus (Audi/Bentley/Lamborghini/Skoda/Volkswagen/Volkswagen NFZ) e Volvo Cars.

17



European Business in Russia: Position Paper | 2020

Industrial Committees

AUTOMOTIVE COMPONENTS COMMITTEE

Chairperson:
Andrey Kossov, Johnson Matthey

Committee Coordinator:

Asker Nakhushev (asker.nakhushevi@aebrus-.ru)

DEVELOPMENT STRATEGY

It was expected that the Strategy for the Development of the
Production of Components for the Automotive Industry would be
approved at the beginning of 2019, and would be a logical con-
tinuation of the Strategy for the Development of the Automotive
Industry for the Period up to 2025, approved by the Government
in April 2018. Work on a draft strategy for the development of the
production of automotive components was actively carried out dur-
ing almost the whole of 2018; key players in the industry took part
in the discussion, including representatives of AEB Committees,
manufacturers of automotive components and car manufacturers.
The main goal of the Strategy was to increase the share of added
value produced in the Russian Federation, as well as further in-
tegrate the Russian industry into the global automotive industry,
both by increasing exports and harmonising technical requirements
and validation processes and by systematically developing Russian
suppliers, improving their qualifications and introducing IATF16949
compliant systems. The strategy has not yet been officially adopt-
ed, but recently discussions on the implementation of new strate-
gic plans through significant government investment in individual
import-substituting technologies have been initiated at the level of
the relevant ministries.

RECOMMENDATION

For the responsible federal executive authority to approve the edi-
torial development strategy for the production of automotive com-
ponents, which was discussed and agreed upon at the level of the
industry community, setting as priorities the increase in local value
added and the integration of the Russian industry into the global
automotive industry.

SANCTIONS POLICY

The sanctions policy and its impact on the industry have not un-
dergone significant changes over the past year; a tangible nega-
tive impact of these factors on individual segments of the industry
has persisted. The uncertainty associated with the possible ap-
plication of sanctions against individual legal entities or groups of
companies makes it difficult to plan promising projects for many
companies in the industry, including car component manufactur-
ers and car manufacturers, because of the risks of the application
of secondary sanctions to them. Such risks are more relevant for
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global and international companies conducting their main activities
outside the Russian Federation and the EAEU. These circumstances
have a negative impact on the automotive industry as a whole and
the automotive components sector in particular, as they restrict
the natural development of new projects, the conclusion of new
contracts, etc.

RECOMMENDATION

The AEB has repeatedly expressed its position regarding sanctions,
and we sincerely hope that the influence of non-economic factors
on the development of the automotive industry will be neutralised.

INDUSTRIAL ASSEMBLY OF AUTO PARTS

On 1 July 2019, Decree of the Government of the Russian Fed-
eration No. 846 ‘On Amending Decree of the Government of the
Russian Federation No. 1278 of 26 October 2018" was adopted,
extending the validity of Resolution No. 1278 for 2019-2020.

In accordance with the current version of Decree No. 1278, a sub-
sidy is granted on the basis of an agreement with the Ministry of
Industry and Trade. At the same time, Decree No. 1278 stipulates
the requirements that an organisation must meet in order to ex-
ercise the right to conclude an agreement, as well as the manda-
tory conditions that an agreement must contain (indicator of the
effectiveness of the subsidy; forms and deadlines for reporting on
the achievement of the indicator of effectiveness; consent of the
organisation to conduct audits of compliance with the terms of the
subsidy). To conclude a contract, an organisation must submit an
application to the Ministry of Industry and Trade for the conclusion
of a contract, to which the set of documents provided for in Clause
6 of Decree No. 1278 shall be attached.

Decree No. 1278 also provides for a requirement to comply with
deadlines for submitting applications for subsidies on a monthly
basis (no later than the 12 day of the month following the report-
ing month).

The current procedure for providing subsidies provides for the pos-
sibility of receiving compensation in an amount of up to 90% of
the costs incurred. In practice, this compensation is not more than
85.265%, since the remaining 14.735% goes to the budgets of
other EAEU member states.
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Decree No. 1278 expires on 31 December 2020. It is assumed that
a new compensation mechanism will be developed for the period
after 2020; however, the nature of such mechanism currently re-
mains uncertain.

RECOMMENDATIONS

Companies should take into account that the requirement to sub-
mit an application for a subsidy within a specific time frame entails
the need to track these deadlines, as their non-observation leads
to a denial of the subsidy. Also, the new procedure for receiving
subsidies on a monthly basis may require the engagement of ad-
ditional labour resources.

In addition, it should be noted that after a company submits an
application for a subsidy, the Ministry of Industry and Trade recon-
ciles the amounts specified in the calculation of the subsidy with
the data of the customs authorities on the amounts of actually paid
import customs duties. In this regard, companies are advised to
independently conduct reconciliations and claim subsidies in the
amount of actually paid import customs duties.

It should also be borne in mind that, despite the monthly provision
of a subsidy provided for by Decree No. 1278, in practice, funds
are not transferred regularly once a month, but periodically, with
no defined schedule. This procedure for transferring subsidies can
lead to cash gaps.

In addition, due to budgetary constraints, there is a risk of non-
receipt of subsidies.

In this regard, in order to minimise this risk, it is advisable to re-
view the proposed compensation procedure in detail, assess the
risks of switching to the new mechanism, and also establish over-
sight over the preparation and provision of a set of documents that
satisfy the requirements of Decree No. 1278.

SPECIAL INVESTMENT CONTRACT

On 2 August, a package of documents (except for tax legislation)
regulating the new format for signing and executing special invest-
ment contracts (SPIC 2.0) came into force. The innovations sug-
gest that an investor who has introduced modern technology and
produces the corresponding products based on such technology in
the territory of the Russian Federation has the right to apply for tax
benefits and other state support measures.

Unlike the previously used SPIC 1.0 mechanism, the new tool is
primarily aimed at localising technologies in Russia. The list of
technologies has not yet been approved, and investors can submit
their proposals for the formation of a list of technologies. In order
for the tool to become completely operative, the market expects
the adoption of relevant bylaws and the creation of an electronic
platform for SPIC tenders.

RECOMMENDATION

Companies should identify technologies that can be used to pro-
duce industrial products now and assess the possibility and feasibil-
ity of their ‘import’ or development on the territory of the Russian
Federation.

EXPORT OF AUTO PARTS

A slight increase in the automotive market in 2018 was partially
offset by a drop in sales in 2019, despite the government’s at-
tempts to stimulate the market (soft loans under the First Car and
Family Car programmes, the Russian Tractor programme, etc.).
Therefore, the market volumes still do not meet the expectations
of investors, and the development of export deliveries remains
one of the key areas for auto component manufacturers that have
invested in the creation of local factories to increase the load on
the created capacities and preserve the production activities of
enterprises.

EXPORTS
SUBSIDY FOR PRODUCT TRANSPORTATION FOR EXPORT

On 18 September 2019, a new version of Government Resolution
No. 496 was approved which provides for compensation of manu-
facturers’ costs for the transportation of their products for export.

The possibility of obtaining a subsidy for transportation applies, in
particular, to manufacturers of cars (Code 8701-8705 under the
Foreign Trade Nomenclature of Goods) and car components (Code
8708 under the Foreign Trade Nomenclature of Goods) (for more
details, see Order of the Ministry of Industry and Trade No. 1021
dated 29 March 2019).

The rules for granting this subsidy establish that almost half of
the budgetary funds (RUB 14.2 bin in 2019) will be allocated to
car manufacturers. The subsidy amount is limited to 80% of a
company'’s total costs for the transportation of its products, and
the total amount for one company cannot exceed RUB 0.5 bin. The
amount of the subsides is also restricted to 11% of the cost of the
products to be exported which reduces incentives for the export
of low-cost but voluminous car components, as well as export to
remote countries.

Starting from 2020, to receive a subsidy, all exporters must be
included in the unified list of CCEP members according to Gov-
ernment Resolution No. 191 dated 23 February 2019 (CCEP —
the Corporate Competitiveness Enhancement Programme — is
a programme for companies to enhance their competitiveness
and increase production and sales) and confirm the Russian
origin of industrial products exported (according to Government
Resolution No. 661 dated 25 May 2019 or having received the
certificate ST-1).
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RECOMMENDATIONS

¢ To clarify the mechanism for ranking the exporters applying for
participation in the CCEP and provide for the option of regular
(annual) additional selection of members for the programme,
as well as an option for adjusting the programmes that have
already been selected in order to update the export strategies.

¢ To provide for the option of including export volumes of Russian
suppliers of car components in the CCEP of car manufacturers.

¢ To maintain the maximum amount of subsidies from the cost of
products to be exported at 25% for exports to Asia, Africa and
America.

EURO 6

The AEB Automotive Components Committee and the majority of
experts generally support the introduction of emission standard 6
in the EAEU to improve the environmental situation, enhance the
technical level of equipment manufactured, ensure the industry’s
integration with other developed markets, and attain the goals set
by the Automobile Industry Development Strategy up to 2025.

For business, what is most critical is that currently there are no
clear guidelines for introducing the new emission standard 6, no
established deadlines, and no exhaustive technical requirements.
To plan investments, carry out the respective developments, and
get ready for manufacturing, it is crucial to set deadlines and work
out requirements.

On the positive side, it should be noted that, in summer 2019,
the EEC issued a resolution officially introducing the concept of
emission standard 6, without, however, an exhaustive technical
description.

RECOMMENDATION

The Ministry of Industry and Trade, in cooperation with NAMI and
the EEC, should determine the date on which emission standard 6
will be introduced and give its precise definition.

STATE REGULATION OF THE INDUSTRY: GOVERNMENT
DECREE 719-PP

Currently, government support for the industry is mainly tied to
meeting the requirements for automotive products established by
Decree of the Government of the Russian Federation No. 719 of 17
July 2015 *On the Criteria for Classifying Industrial Products as In-
dustrial Products that Have No Analogues Produced in the Russian
Federation’ (hereinafter, Decree 719) as amended by Decree of the
Government No. 661 of 25 May 2019 (hereinafter, Decree 661),
which introduces significant changes to Decree 719 in terms of
requirements for production localisation in the automotive industry.
While, prior to the entry into force of Decree 661, automotive in-
dustry products were granted ‘Made in Russia’ status if a number of
operations were performed in the Russian Federation, including the
installation of the main units, as well as welding and body paint-
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ing, the new version of Decree 719 has significantly changed the
approach to assignment of the status. The new version of Decree
719 introduced a point-based rating system to confirm the Russian
origin of automotive products.

The possibility for car manufacturers to receive a number of in-
dustrial subsidies, the right to apply for corporate programmes to
increase competitiveness, and the possibility of concluding con-
tracts for the supply of products for state needs in the new version
of Decree 719 are directly related to how many points the product
receives (for each of the areas of state support, there is a minimum
number of points that give the car manufacturer the right to qualify
for state support of a certain kind).

Car manufacturers will get points, in particular, for the localisation
of technological operations and for using Russian components and
raw materials. However, points are distributed in a non-uniform
manner. So, for example, for a driver assistance system you can
get a maximum of 500 points, but for the use of deeply local-
ised seats, which requires serious investment, only 30 points are
awarded, and for electric lighting devices and light signalling de-
vices, only 20 points. A number of complex operations that require
significant investment will bring the car manufacturer a small hum-
ber of points, even if it performs the complete list of the proposed
technological operations. It is necessary to avoid a situation where
component manufacturers already operating on the Russian mar-
ket will be supplanted by imports because their products bring too
few points, and this is not enough to interest the automaker.

The accrual of a significant number of points is provided for the
localisation of R&D (200 points for every 0.5 percent of the cost of
research and development from the revenue). In addition, in rela-
tion to the production of a number of automotive systems, points
can be assigned for developing software and attaching the results
of intellectual activity to a Russian legal entity. The assignment of
a significant number of points requires a Russian legal entity, in ac-
cordance with the new version of Decree 719, to obtain more rights
to intellectual property results than that which is directly neces-
sary for localisation, which can be difficult to implement within the
framework of international automobile holdings.

A special investment contract concluded with the participation of
the federal authorities of the Russian Federation (hereinafter re-
ferred to as a SPIC) can provide the opportunity to fix the list of
localised technological operations for a certain period and get a
deferment in meeting the conditions for localisation parameters
while gaining access to certain state support mechanisms. Many
automotive companies entered into SPICs in the first half of 2019
and earlier. At the same time, according to the latest version of
Decree 719, the requirements for concluding SPICs have been sig-
nificantly tightened.

Understanding the importance of legislative regulation in the field
of localisation, the Government of the Russian Federation is work-
ing to clarify the provisions of Decree 719 and has developed a
draft amendment.
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The Committee generally supports the initiatives to develop and
support the auto industry, as well as clarifying the conditions for
assigning the status ‘made in Russia’. Under the current version
of Decree 719, achievement of the goals set by the develop-
ment strategy for the automotive industry is not obvious. For
the further development of the industry, it is also important to
have targeted measures for the development and support of
automotive component manufacturers, clarification of the priori-
ties for which can be made within the framework of the Strategy
for the Development of the Production of Components for the
Automotive Industry. The Committee hopes that it will ultimately
be possible to reach a consensus between all interested parties,
creating uniform, interlinked, consistent and clear rules and thus

speeding up the development of the entire automotive industry
of Russia and, in particular, the auto parts sub-industry.

RECOMMENDATION

It is recommended that companies monitor the draft amendments
being posted, monitor possible changes in legislative regulation
on localisation issues and state support measures and assess the
impact of updated legislative regulation and possible amendments
on current localisation parameters in terms of the possibility of
obtaining state support, as well as business development plans
(subject to the provisions of concluded SPICs or SPICs planned to
be concluded, if any).

B commITTEE MEMBERS [N

Atlas Copco e BASF e Clarios e Benteler e Continental Automotive Systems Rus e Delphi Technologies e Deloitte e
DLA Piper e Dow Europe e DuPont Science and Technologies e FAURECIA e EY e Gestamp Russia e Henkel e ISG
support-GUS GmbH e Johnson Matthey e KPMG e PWC e PES/SKK (Aptiv) e Robert Bosch e Russian Automotive
Components e SAF-Holland RUS e Segula Technologies Russia e Volvo Group.
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BANKING COMMITTEE

Chairperson:

Mikhail Chaikin, ING Wholesale Banking in Russia

Committee Coordinator:

Alina Shvachaya (alina.shvachaya@aebrus.ru)

INTRODUCTION

This year highlighted the fragility of the global economic growth
and the limited scope of measures that could address this is-
sue. The trade tensions between the US and China fail to de-
escalate, putting the global value chains at risk, triggering mon-
etary policy easing in the USA, and creating expectations of
fiscal stimulus in China. Moreover, the global trade concerns add
to the structural weakness of the European economy, pushing
the ECB to rejoin the monetary easing path. Meanwhile, the
efficiency of the macroeconomic measures remains under ques-
tion. De-dollarisation as means of avoiding US sanctions and
repositioning trade flows can be seen as a temporary measure to
mitigate geopolitical negativity, but is still far from offering solu-
tions to the fundamental issue — the lack of long-term economic
growth drivers.

Russia, which has successfully restored its macro-stability over the
last 5 years of the new geopolitical reality, is also facing deteriora-
tion of the economic growth trends, as well as political ratings. The
government seems to be willing to address the issue with a fiscal
boost. A RUB 26 trln National Projects package mostly compris-
ing infrastructural spending projects was approved for 2019-2024
(3.6% of GDP p.a.), with 70% of the said amount to be funded by
the state. In addition, an idea to allow investing a portion of the
National Wealth Fund (state oil savings) locally after the fund ex-
ceeds 7% of the GDP. Given the fund’s current accumulation pace,
over the next 2 years potentially up to USD 100 bln will become
available for the purposes of additional fiscal stimulation.

Indeed, the tightness of the domestic fiscal policy over the last 5
years and underdevelopment of Russia’s hard infrastructure make
a compelling case for the National Projects initiative, however the
key question is whether it will be accompanied with improvement in
the business climate, so that the private sector could benefit from
it. Reduction in administrative hurdles to doing business, stronger
institutional framework, lower state presence in the banking, retail
and employment sectors would be a welcome development. Given
the limited track record in this area, the experts remain skeptical
about Russia’s ability to deliver strong acceleration of GDP growth
in the coming years.

As a result, discussion of the role of the Russian banking sector,
which has undergone an active cleansing stage, as a potential
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source of financing growth, may now come to the forefront. Still,
the persisting risk of financial sanctions, even though muted
somewhat in 2019, combined with the generally low market-
based investment demand in the Russian real sector is an im-
portant obstacle on the road to faster development of the bank-
ing sector. The structural issues, related to the high share of
state banks and a squeezed position of foreign institutions (in
part due to problems at home) also add to the efficiency limit-
ing factors. In this environment, any ‘easy’ measures aimed at
fast-tracking financing, including fast monetary policy easing or
directive measures, could result in an accumulation of financial
risks.

CRITICAL INFORMATION INFRASTRUCTURE SECURITY

The Federal Law No. 187-FZ ‘On the Security of Critical Informa-
tion Infrastructure of the Russian Federation” was adopted in the
middle of 2017. Concurrently, criminal liability was introduced for
unlawful tampering with the critical information infrastructure of
the Russian Federation. However, despite the obvious importance
of this legislation, the law and respective bylaws have a rather
vague wording. Therefore, the law is not specific as to the subjects
regulated thereby and the scope of its application.

In particular, the subjects of the law are, literally, Russian legal en-
tities, which possess ‘critical information infrastructure objects’, i.e.
information systems, information & telecommunication networks
and automated management systems used in banking and other
financial market segments. Therefore, formally any Russian bank is
a ‘critical information infrastructure subject’, which does not seem
to be the exact purpose of the regulation. Logically, financial or-
ganisations should be deemed as ‘critical objects’ only if a dysfunc-
tion of their IT system affects a large number of individuals and
companies.

Moreover, it is difficult to understand how the law should apply.
Financial institutions must create a list of critical information infra-
structure objects they use and categorise those objects. But the
very creation of the list is problematic. The scope of objects in-
cludes ‘information systems, information & telecommunication net-
works and automated management systems’. These definitions are
excessively broad: for example, an information system may mean
even a text editor the bank uses. Hence, any auxiliary programme,
together with the computer it is installed on, may be deemed to
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be a critical information infrastructure object and will, as such, be
included in special reporting.

These problems have not been resolved within 2018-2019, and the
situation remains the same in principle.

RECOMMENDATION

To suggest to the Bank of Russia and the RF Government that they
officially clarify how the law shall apply to banks and financial insti-
tutions. If possible, the RF Government should be asked to clarify
the bylaws detailing the application of the law.

SPECIAL ECONOMIC MEASURES LAWS

Russian executive authorities have implemented sanctions
against certain foreign parties (e.g. the Governmental Decree of
November 1, 2018). The sanctions include freeze of funds and
prohibition of capital transfer outside Russia. The sanctions of
the kind are, presumably, to be implemented by credit institu-
tions. However, the exact content of the sanctions, procedure
for implementation thereof by the banks, and application of the
sanctions to the Russian companies controlled by the foreign
sanctioned parties have not been specified. In practice that may
lead to rather surreal situations: for example, the rules in ques-
tion may be formally interpreted as a prohibition for the banks
to execute tax transfers to the Russian budget, if the payment
is initiated by a Russian organisation controlled by a sanctioned
party. As there is no executive body designated to grant regula-
tory advice on the matter, and no procedure for such advice, no
means are available to the parties involved for timely resolution
of unclear issues.

RECOMMENDATION

The government shall be asked to specify the procedure for im-
plementation of the special economic measures by the banks, and
provide a procedure allowing resolution of unclear issues on ap-
plication of these economic measures, analogous to similar proce-
dures existing in other jurisdictions.

LIABILITY OF CREDIT INSTITUTIONS

There is currently no detailed legislation on fines against banks ap-
plied by the Bank of Russia. Effective laws (article 74 of the Federal
Law 'On the Central Bank of the Russian Federation (the Bank of
Russia)’) allows the Bank of Russia to fine credit institutions for
any breach of federal laws and regulations. Specific content of the
breaches is not specified, and there are no procedural rules gov-
erning either application of the sanctions or appeal against those.

The Russian authorities, together with the public foundations, are
now extensively working on reviewing the laws concerning admin-
istrative sanctions.

In order that fines against the banks be more effective, the regula-
tion of banking be more specific and reasonable, and good par-
ticipants of the financial markets be protected, we deem a major
restatement of approach to this matter necessary, so that fines are
not applied for abstract breaches of law and regulations.

Review of the Administrative Offences Code (KoAP) may allow im-
plementation of two concepts for banks’ liability.

KoAP may be supplemented with provisions addressing banking
offences and detailing specific scopes thereof, and the Bank of Rus-
sia may be authorised to judge respective cases. The fines shall be
differentiated according to gravity of the breaches. Prosecution and
appeals will be based on KoAP’s respective procedural rules.

Alternatively, provisions covering banking offences may be moved
from KoAP to banking laws, which will then be supplemented with
a separate concept of a ‘banking offence’ detailing the correspond-
ing scopes and applicable fines, as well as a procedure regarding
addressing the imposition of fines and appeals to the Bank of Rus-
sia, by analogy to the ‘tax offence’ concept of the tax law.

RECOMMENDATION
The Bank of Russia and the government shall be asked to deter-

mine the approach to liability of the banks and initiate amendments
to law, including as part of KoAP review exercise.

Ml commiTTeE MEMBERS I

American Express Bank e Banca Intesa e Bank Credit Suisse (Moscow) e BNP Paribas e Center-invest Bank e Citibank
AO e Commerzbank (Eurasija) AO e Credit Agricole CIB AO e Danske Bank Russia e DEG Representative Office
Russian Federation e Deutsche Bank Ltd. e European Bank for Reconstruction and Development (EBRD) e HELLENIC
BANK PCL e HSBC Bank (RR) OOO e ING Wholesale Banking in Russia e Mercedes-Benz Financial Services Rus OO0/
Mercedes Benz Bank Rus O0OO/Mercedes-Benz Capital Rus OO0 e Natixis Bank JSC e Nordea Bank e OTP Bank JSC e
Raiffeisenbank AO e Rosbank e UBS Bank, OOO e UniCredit Bank AO e VISA.
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COMMERCIAL VEHICLES COMMITTEE

Chairperson:

Peter Andersson, MAN Truck and Bus RUS

Committee Coordinator:

Asker Nakhushev (asker.nakhushev@aebrus-ru)

MARKET OVERVIEW

In 2019, the commercial vehicles market has been experiencing
an expected minor decline. This year (January-August), the overall
registration indicators are 3.3% lower year-over-year which is to
a large degree due to weak dynamics in the first half of the year.
Starting from July, the statistics have been demonstrating some
improvement; however, it is too early to speak about any growth,
at least until the decline slows down.

It should be noted that overall the market feels somewhat better
than foreign brands, in particular, major European manufacturers
in Russia: their sales dropped by over 10% on average. Thus, the
share of Russian brands grew by 5.4% and reached 57.8% of the
market, leaving the remaining 42.2% to foreign manufacturers.
This reflects a general tendency: the share of more expensive for-
eign brands increases in a growing market and decreases in the
event of a market decline.

Among the reasons for the decline, the Committee, first of all, iden-
tifies the VAT increase starting from January this year and the pre-
ceding active sales at the end of 2018 (a shift of sales to the time
before the VAT increase). Another adverse factor was the growth
of fuel prices which was formally frozen by the government, but
which, in fact, was quite significant because manufacturers can-
celled their wholesale discounts for major players. A combination of
these factors, along with the overall economic slowdown, prevents
the commercial vehicles market from growing to its full potential.

The Committee does not expect the dynamics to recover to the
level of 2018 in view of the state of the economy which is close to
stagnation. For now, we expect an overall market decline in 2019,
as compared to the previous year at the level of 5%, and of 10 to
15% for European manufacturers.

At the same time, there are two factors that can have a positive
effect on sales growth. Over the short term, this is the increase
in the scrappage fee expected on the market starting in January
2020 which is likely to stimulate sales at the end of the year. It
is, however, obvious that this growth will come at the expense of
sales in Q1 2020 which will demonstrate a noticeable slowdown;
overall, the increased fee will have an adverse effect on the mar-
ket. At the same time, the mid-term expectations of business are
associated with the implementation of national projects announced
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by the government which are intended to spur the economy to
grow by 3-4%. At present, however, contractors have only started
to receive funds for key projects (the most relevant of which for
the industry are infrastructure projects related to the construction
of new highways and the repair of existing ones). The Committee
expects the real effect of national projects to manifest itself by late
2020 — early 2021 (which is, in particular, related to the electoral
cycle and elections to the State Duma). For now, it is hard to say
how significant it will be for the commercial vehicles market: the
previous ‘big construction projects’, such as the Sochi 2014 Winter
Olympics and the 2018 FIFA World Cup, did not have any signifi-
cant effect on the market.

For the eight months of 2019, the bus market decreased by 19.6%
YoY. It should be noted, however, that for the most part such dy-
namics were caused by a reduction in purchasing of city buses
(by 28.3%) which depended mostly on municipal procurements.
The situation is much better in the segments of suburban (a 3.2%
decline) and long-distance (17.6% growth) passenger buses where
there is a large share of private players.

The Committee expects the market situation to level out by the end
of the year, if there are orders for city buses; while other segments
will preserve their performance at the level of 2018 or with a slight
downturn.

SCRAPPAGE FEE

Discussions have started concerning the expected indexation of the
scrappage fee for wheeled vehicles.

In 2018, the scrappage fee rates were already increased by 90%
on average. It should be noted that this increase took place in the
context of growth in the market of new car sales. Judging by its
further dynamics, it can hardly be said that this measure helped
reinforce a positive trend. In 2019, the commercial vehicles market
has been demonstrating a disturbing pattern: since the beginning
of the year, the market has already shrunk by 4%, and, unfortu-
nately, the situation does not hint at any changes in the current
trend of declining sales.

Obviously, the increased scrappage fee rates will also worsen the
situation for the buyers of commercial vehicles and the market of
logistics services. Given the country’s extremely old fleet of commer-
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cial vehicles (more than half of them are over 20 years old), this will
be an additional blow to the growth of productivity of the Russian
economy complicating access to modern vehicles for domestic com-
panies due to the slow renewal of the fleet and deferred demand.

The proposed increase in the scrappage fee may also have an ad-
verse effect on the development of innovative automobile produc-
tion technologies in Russia.

It should also be noted that, in view of the current rates of customs
duties and scrappage fees in individual segments (vehicles of 2.5 to 3
tonnes and vehicles of 3.5 to 5 tonnes), the level of protection of the
local market in the aggregate already exceeds the rates of customs
duties that were in effect in Russia in 2012 before it joined the WTO.

We believe that a substantial, many-fold, and disproportionate in-
crease in the scrappage fee rates will lead to a whole range of
adverse consequences for various consumer categories (private
persons, small and medium-sized business, large companies), the
automotive market and the automotive industry in general, as well
as for the whole Russian economy. The cumulative adverse effect
of this decision will significantly exceed any potential benefits for
individual manufacturers.

RECOMMENDATION

The Commercial Vehicles Committee is against the indexation of
the scrappage fee in the format under discussion.

INTRODUCTION OF ELECTRONIC PASSPORTS TO
VEHICLES SYSTEM

The Committee members are continuing their active participation
in introduction of electronic passports to vehicles (EPTS) system
and, by coordinating their activities with all project participants,
are gradually implementing measures for a full transition to EPTS
to be issued both upon release of locally manufactured vehicles
and when cars are imported to the Customs Union, within the es-
tablished time frame.

In 2019, the work for introducing EPTS entered its practical phase,
and starting from September 2019, a number of entities com-
menced their issuance on a regular basis. The growing number
of vehicles with electronic passports makes it possible to assess
the use of the new system in practice with the involvement of
state authorities (the State Traffic Safety Inspectorate, the Federal
Customs Service, and the Federal Tax Service) in various regions of
Russia. Currently, a number of practical issues of using EPTS and
operating this system are another problem to be addressed, along
with other unresolved issues.

One of the priority objectives in ensuring uninterrupted operation
of EPTS is establishing effective cooperation between Electronic
Passport JSC and the Federal Customs Service for importers and
with the Federal Tax Service for local manufacturers of vehicles.
The absence of clear, formalised instructions, a number of gaps

in the legislation, and a lack of information on the use of the new
system locally result in a long and often incorrect data exchange
between the systems which, in turn, leads to delays in the issuance
of EPTS for individual vehicles.

It is crucial that interaction be maintained between the system
of electronic passports to vehicles and the State Traffic Safety In-
spectorate. In practice, with a growing number of EPTS, interac-
tion issues have become more frequent, both in terms of technical
aspects and in terms of the information awareness of the STSI
personnel in the regions. Failures in data exchange between the
systems, as well as the unawareness of the STSI staff on the road
and at local departments, result in unjustified refusals to register
vehicles and forced stoppages on roads waiting for explanations.
The Committee believes it crucial to ensure the prompt debugging
of the existing interaction mechanism by utilising the accumulated
experience of using electronic passports to vehicles.

Among the open issues to be addressed, there remains the matter
of the practical shift of the main focus of EPTS from being a title
document issued to confirm the ownership of a vehicle to being a
technical document issued to confirm the vehicle’s compliance with
the Technical Regulations of the Customs Union. Depriving market
participants of an effective instrument for verifying the legitimacy
of vehicles raises bewilderment and concerns. The Committee still
considers it important to include information about the vehicle
owner in the list of mandatory fields in EPTS which would make it
possible to preserve the document’s functionality when transition-
ing to the new system.

The unpreparedness of the previously announced system of ve-
hicle type approvals which form the basis for issuing passports
to new vehicles also remains a burning issue. The existing data-
base of vehicle type approvals on the platform of EPTS laid the
foundations and principles of operation for electronic vehicle type
approvals, but, unfortunately, its technical performance does not
yet provide the necessary quality. The Committee’s position that
maximum compatibility between the two systems must be ensured
while minimising the organisational and material costs for their im-
plementation remains relevant to this day.

The Committee confirms its willingness to continue the dialogue
and discuss the topical issues of implementing EPTS with the Min-
istry of Industry and Trade of Russia, Electronic Passport JSC, and
the Eurasian Economic Commission.

RECOMMENDATIONS

¢ To ensure the information awareness of state officials locally.

¢ To additionally work out the possibility of including information
about the vehicle owner in the list of mandatory information in
the electronic certificate of title.

¢ To continue developing the system of electronic vehicle type ap-
provals by ensuring compatibility between the EPTS system and
the system of electronic vehicle type approvals in cooperation
with manufacturers/importers of vehicles.
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EXPANDED USE OF NATURAL GAS FOR TRANSPORT

Currently, the Russian government, in cooperation with Gazprom
Gas-Engine Fuel, is working to expand the use of natural gas as a
motor fuel in Russia. Their efforts are aimed at developing a state
programme for the period up to 2024 that would provide for vari-
ous state support measures which, together with existing meas-
ures, are expected to significantly expand gas supply infrastructure
for motor vehicles and increase domestic gas consumption.

The Committee members are convinced that this work will have a
strategic impact and is intended to take advantage of Russia’s com-
petitive advantages. Russian President V.V. Putin has repeatedly
mentioned that this objective is of a higher priority than developing
the market of electric cars.

At the same time, it should be noted that the majority of measures
being developed are focused on the light vehicles segment and
do not fully take into account the potential of commercial vehi-
cles. International practice, however, shows that active involve-
ment of commercial vehicles has a more significant effect than
light vehicles. The performance indicators of a number of Euro-
pean manufacturers of commercial vehicles prove that supporting
commercial gas-powered vehicles gives a higher effect in terms of
gas consumption growth with lower budgetary costs. The Commit-
tee believes that faster growth of the gas-powered fleet may be
ensured by enhancing the attractiveness of gas-powered vehicles
for Russian consumers as compared to diesel vehicles and, in par-
ticular, by creating temporary preferential conditions for operation
on the market for this type of vehicles aimed at reducing tax and
operating costs.

Therefore, besides providing subsidies to manufacturers of gas-
powered vehicles, expanding the network of gas filling stations,
and re-equipping vehicles, it is expedient to expand the pro-
gramme for the development of the gas fuel market up to 2024 to
include temporary measures not associated with direct budgetary
costs, such as: establishing a preferential fee for commercial gas-
powered vehicles in the Platon system, cancelling the transport
tax for owners of commercial gas-powered vehicles, establishing a
preferential rate of import customs duty for commercial gas-pow-
ered vehicles, and a number of others.

RECOMMENDATION

To work out limited-term measures for supporting the gas fuel
market other than the subsidisation of gas-powered vehicle manu-
facturers.

AUTODATA.RUS

On 30 September 2019, the AEB became a member of the in-
tersectoral consortium Autodata.Rus which was created at the
initiative of the GLONASS Union with the support of Deputy Prime
Minister of Russia M.A. Akimov and the Ministry of Industry and
Trade of Russia. The Committee supports the AEB participation
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in this project to examine the options of expanding cooperation
between its members and the government, as well as coopera-
tion with experts from various sectors involved in the develop-
ment of connected transport technologies in Russia. Creating new
services for using data generated by vehicles and infrastructure
will help increase added value for market players by increasing
the performance of those sectors of the economy that use com-
mercial vehicles.

The Committee members are waiting for a clarification of the con-
sortium’s focus areas and a joint definition of the rules for process-
ing the data of the initiative’s members which will allow them to
proceed to active practical work.

At the same time, the Committee points out that, for the promo-
tion of national data platforms, it is crucial to ensure strictly non-
discriminatory access to the collected data of all commercial ve-
hicle market players, as well as to avoid imposing new products
created based on the consortium’s developments on businesses
as mandatory.

RECOMMENDATIONS

¢ To determine the composition of data to be collected from par-
ticipants and the rules for their processing.

¢ To guarantee non-discriminatory access to the data to be col-
lected and the products created on their basis.

e The products created on the basis of data to be collected must
not be made legally mandatory for market players.

¢ To exclude forced participation of commercial vehicle manufac-
turers in the consortium.

EURO 6

The Commercial Vehicles Committee supports the position of the
Automotive Components Committee laid out below.

The AEB Automotive Components Committee and the majority
of experts generally support the introduction of emission stand-
ard 6 in the EAEU to improve the environmental situation, en-
hance the technical level of equipment manufactured, ensure
the industry’s integration with other developed markets, and
attain the goals set by the Automobile Industry Development
Strategy up to 2025.

For business, what is most critical is that currently there are no
clear guidelines for introducing the new emission standard 6, no
established deadlines, and no exhaustive technical requirements.
To plan investments, carry out the respective developments, and
get ready for manufacturing, it is crucial to set deadlines and work
out requirements.

On the positive side, it should be noted that, in summer 2019,
the EEC issued a resolution officially introducing the concept of
emission standard 6, without, however, an exhaustive technical
description.
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RECOMMENDATION

The Ministry of Industry and Trade, in cooperation with NAMI and
the EEC, should determine the date on which emission standard 6
will be introduced and give its precise definition.

SUBSIDY FOR PRODUCT TRANSPORTATION FOR EXPORT

On 18 September 2019, a new version of Government Resolu-
tion No. 496 was approved which provides for compensation of
manufacturers’ costs for the transportation of their products for
export.

The possibility of obtaining a subsidy for transportation applies, in
particular, to manufacturers of cars (Code 8701-8705 under the
Foreign Trade Nomenclature of Goods) and car components (Code
8708 under the Foreign Trade Nomenclature of Goods) (for more
details, see Order of the Ministry of Industry and Trade No. 1021
dated 29 March 2019).

The rules for granting this subsidy provide that almost half of the
budgetary funds (RUB 14.2 bln in 2019) will be allocated to car
manufacturers. The subsidy amount is limited to 80% of a com-
pany’s total costs for the transportation of its products, and the
total amount for one company cannot exceed RUB 0.5 bin. The
amount of the subsides is also restricted to 11% of the cost of the

products to be exported which reduces incentives for the export
of low-cost but voluminous car components, as well as export to
remote countries.

Starting from 2020, to receive a subsidy, all car exporters must be
included in the unified list of CCEP members according to Govern-
ment Resolution No. 191 dated 23 February 2019 (CCEP — the
Corporate Competitiveness Enhancement Programme — is a pro-
gramme for companies to enhance their competitiveness and in-
crease production and sales), and confirm the Russian origin of
industrial products exported (according to Government Resolution
No. 661 dated 25 May 2019).

RECOMMENDATIONS

¢ To clarify the mechanism for ranking the exporters applying for
participation in the CCEP and to provide for the option of regular
(annual) additional selection of members for the programme,
as well as an option for adjusting the programmes that have
already been selected in order to update the export strategies of
car manufacturers.

¢ To provide for the option of including export volumes of Russian
suppliers of car components in the CCEP of car manufacturers.

¢ To maintain the maximum amount of subsidies from the cost of
products to be exported at 25% for exports to Asia, Africa, and
America.

B commITTEE MEMBERS [N

DAIMLER KAMAZ RUS/Fuso Trucks e FCA Russia e Ford Sollers Holding ¢ HINO Motor Rus e Iveco Russia e Isuzu Rus e
GAZ Group e MAN Truck & Bus RUS e Mercedes-Benz Rus e Nissan Manufacturing Rus e Peugeot Citroén Rus (Groupe
PSA) e Renault Russia e Scania Rus e Sollers e Volkswagen Group Rus e Volvo Vostok.

Representing the following brands: Citroén e GAZ e FIAT e Ford e HINO e Iveco e Isuzu e KAVZ e LIAZ ¢ MAN
e Mercedes-Benz e Mitsubishi-Fuso e Nissan e PAZ e Peugeot e Renault e Scania e Setra Buses e UAZ e Ural

e Volkswagen e Volvo.

27



European Business in Russia: Position Paper | 2020

Industrial Committees

CONSTRUCTION EQUIPMENT COMMITTEE

Chairperson:
Andrey Komov, Volvo Vostok

Committee Coordinator:

Asker Nakhushev (asker.nakhushev@aebrus.ru)

The Construction Equipment Committee was established in Feb-
ruary 2008. Its primary goal was to organise a forum where
industry representatives could discuss their common problems
and take joint actions to address issues of interest for compa-
nies operating in Russia.

The Committee’s focus areas include:

e exchanging statistical data on the sales of equipment to cus-
tomers across Russia. Statistical data can also be obtained
from other trade organisations; however, they do not include
sales breakdowns by geographical regions or industries;

e discussing and coordinating actions concerning the organisa-
tion of the national equipment exhibition;

e intensifying cooperation and establishing an uninterrupted
communication channel with Russian state authorities on the
following matters:

- development of technical and safety standards;

- import duties, customs regulation, and introduction of a
scrappage fee;

- working out production localisation criteria.

MARKET OVERVIEW

The Russian construction equipment (CE) market is far from
being saturated. The CE fleet is obsolete and is in need of re-
newal. After a long decline and stagnation, in 2017-2018, the
market demonstrated strong growth. The accumulated deferred
demand moved the market upward even after the introduction
of a huge scrappage fee for the entire CE line. Starting in Q4
2018, the growth slowed down.

Now growth rates are already three times slower as of the end
of the first six months of 2019 (from 35% in 2018 to 11% in
the current year). The situation in the market segments is not
homogeneous. For example, the coal segment is demonstrating
the greatest decline due to a drop in global prices for coal. In
the road construction segment, the season started with a huge
delay and, given unfavourable weather conditions, it may end
earlier than planned. Therefore, in the absence of other incen-
tives, the market may show no growth at all as of the year end.
In 2020, market growth expectations are minimal.

28

STATISTICS
ISSUE

Retail statistics are, perhaps, one of the most important type of
data for all manufacturers of road construction and special-purpose
equipment. The Committee’s statistical programme was launched
in 2008 and has proved effective. Such companies as Caterpillar,
Chetra, CNH, Exmash, Doosan, Dressta, Hitachi, JCB, JohnDeere,
Komatsu, Kraneks, Liebherr, Terex, and Volvo are currently fully
satisfied with its results. In 2013, BellEquipment joined the pro-
gramme, and in 2014, it included Hyundai and Doosan. Other
manufacturers are also displaying a significant interest in joining
the programme, especially those operating in the segment of road
construction equipment. Currently, the programme applies to the
following types of equipment: excavator-loaders, skid steer load-
ers, crawler loaders, wheel loaders, crawler bulldozers, crawler-
mounted excavators, wheeled excavators, rigid dump trucks, artic-
ulated dump trucks, motor graders, and pipelayers. Starting from
January 2013, the list included telescopic handlers, track-mounted
mini loaders, and wheel dozers. Now almost all players of the Rus-
sian road construction and special-purpose equipment market are
included in the programme for certain types of products, which
accounts for the high accuracy of reports. It is expected that the
growing number of programme participants will help obtain accu-
rate results for all types of products.

Monthly reports available to the programme participants help
determine the market volume and trends, as well as assess the
effectiveness of marketing of the main product line and of the
introduction of new products, including on a regional level. It
should be noted that one of the priorities for the Committee
is the confidentiality of data. Participants get only aggregated
data, while data of individual companies are not disclosed. The
report form was developed taking participants’ proposals into
account. Reports are made on the level of federal districts (pri-
mary reporting level) and administrative regions (optional) of
the Russian Federation, which makes the programme unique.
It should also be mentioned that, starting from January 2014,
the Committee commenced the processing of reports for Ka-
zakhstan: nine companies are already submitting reports, while
others are expected to join in the near future.
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Statistical data are the only source of detailed information avail-
able to the participants of the Russian road construction and spe-
cial-purpose equipment market. As to the details to be included,
the reports must specify only the standard size of the equipment
in accordance with the standards of the Intercontinental Statistics
Committee (ISC) which makes it possible to easily integrate the
Committee’s programme with international statistics programmes.
In September 2016, the Committee made a decision to publish
press releases on the sales of new equipment.

RECOMMENDATIONS

The Committee is convinced that it is necessary to further de-
velop the programme both by increasing the number of its par-
ticipants and by expanding the details to be specified in the
reports which will make it possible to make the sales statistics
provided in the programme more accurate and detailed.

LOCALISATION
ISSUE

On 17 July 2015, the Russian government issued Resolution
No. 719 *On Approving the Criteria for Categorising Industrial
Products as Industrial Products Having No Analogues Produced
in Russia, and the Criteria for Categorising Industrial Products
as Products Manufactured in Russia”.

The Resolution was intended to allow foreign companies in-
vesting in local production to receive the status of a local man-
ufacturer. Receiving the status of a Russian manufacturer is
especially important for companies that have already made sig-
nificant investments in the development of production capaci-
ties in Russia. According to Resolution No. 719, the status of a
Russian manufacturer is assessed based on a number of condi-
tions, as well as production and process operations performed
in Russia during product manufacturing.

The Committee took an active part in discussing the draft Reso-
lution and provided its remarks and additions. Unfortunately,
we regret to say that the proposals of the Committee experts
were for the most part ignored in finalising the draft Resolution.
On the contrary, the criteria were changed to include require-
ments that were not the subject of public discussion at the
stage of document development.

For example, the Resolution established extremely tight dead-
lines that cannot be met by companies developing their own

production in Russia. The requirement to master such complex
technological operations as engine and transmission manufac-
ture within four years will automatically deprive manufacturers
of the ‘Made in Russia’ status after 2020, even those who now
meet all other requirements.

We also feared the Government would tighten the requirements
of this Resolution even more and, unfortunately, our fears were
justified. On 17 January 2017, the government issued Resolu-
tion No. 17 *On Making Amendments to Resolution No. 719". This
Resolution introduced a number of additional mandatory tech-
nological operations that foreign investors had not planned to
implement in their Russian enterprises for reasons of economic
feasibility, for example, the manufacture of excavator cabins.

The Resolution also includes technological operations that have
absolutely nothing to do with a given type of equipment. How-
ever, all proposals to jointly analyse and revise these disputable
provisions of Resolution No. 719 are constantly being dismissed
by the Ministry of Industry and Trade.

An additional factor hindering localisation is the violation by the
Ministry of Industry and Trade of its obligations to work out the
details of technological operations listed in Resolution No. 719.
As a result, the Ministry rejects any technological operations
introduced by manufacturers in accordance with their vision of
the process without offering any alternatives.

Thus, foreign manufacturers and investors are faced with a prac-
tically insurmountable barrier in obtaining the status of a domes-
tic manufacturer, while the so-called ‘domestic manufacturers’,
which use obsolete technologies and make zero investments in
the modernisation of their production, receive huge competitive
advantages enabled by the interference of this administrative re-
source, including in the form of compensation of the scrappage
fee, which grows unreasonably every year, over modern compa-
nies of foreign investors; this will eventually oust the latter from
the Russian market due to these rather non-market methods.

RECOMMENDATIONS

The Committee will continue working with the Ministry of In-
dustry and Trade of Russia on making amendments to Resolu-
tion No. 719 ‘On Approving the Criteria for Categorising In-
dustrial Products as Industrial Products Having No Analogues
Produced in Russia and the Criteria for Categorising Industrial
Products as Products Manufactured in Russia” and protecting
the interests of foreign investors.

Bl commiTTeE MEMBERS I

Atlas Copco e Caterpillar Eurasia ¢ CNH Industrial (Russia) Commercial Operations e Doosan Infracore Co. e Hitachi
Construction Machinery Eurasia Sales e Hyundai Heavy Industries e JCB e John Deere Agricultural Holdings e Komatsu
CIS e Liebherr-Russland e Ponsse e Volvo Vostok e Wirtgen International Service.

29



European Business in Russia: Position Paper | 2020

Industrial Committees

CONSTRUCTION INDUSTRY & BUILDING MATERIAL SUPPLIERS COMMITTEE

Chairperson:
Vitaly Bogachenko, LafargeHolcim

Committee Coordinator:

Saida Makhmudova (saida.makhmudova@aebrus:ru)

APPLICATION OF ADVANCED CONSTRUCTION
TECHNOLOGIES AND MATERIALS FOR THE DEVELOPMENT
OF ROAD INFRASTRUCTURE IN RUSSIA

ISSUE

The development of safe and high-quality roads using new tech-
nologies and materials, as well as contracts for the road life cycle,
is one of the key tasks set by the May decree of the President of
the Russian Federation. The solution to this problem is directly re-
lated to increasing the service life of road toppings and motorway
pavements, reducing operating costs with the increasing impact of
traffic loads. By the Government Decree of the Russian Federation
No. 658 dated May 30, 2017, the standard periods between re-
pairs for motorway roads should be almost doubled: 24 years be-
fore over-haul, 12 years before road repair. In foreign practice, the
service life of road toppings is already calculated for 30-50 years.

The world experience shows that increasing the service life of road
toppings and pavements, and, most importantly, reducing operat-
ing costs during the operation of roads, is only possible with the
wide implementation of modern technologies for making concrete
pavement and base of road toppings at the construction and re-
construction of roads.

Economic calculations and international practice show that the
cost of construction of road toppings with cement concrete pave-
ment and with asphalt concrete layers is approximately equal
today. For instance, the cost of 1 m? of flexible pavement with
asphalt concrete layers for the road of category 1b is RUB 3,579.
For pavement with cement concrete pavement, it is RUB 3,379.
However, the service life of cement concrete roads is at least two
times longer, and operating costs are much lower and in the first
12 years of operation approach zero. Given the above costs, over
the life cycle, cement concrete pavements are 40-50% cheaper
compared to asphalt concrete pavements. Costs of the construc-
tion and reconstruction of roads can also be significantly reduced
through the widespread use of local road construction materials
reinforced with cement binders.

The advisability of constructing roads with cement concrete pave-
ment was noted in the Strategy for the development of the build-
ing materials industry for the period until 2020 and further per-
spective until 2030 adopted by the Government Decree of the
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Russian Federation No. 868-r dated May 10, 2016. The strategy
provides for a systematic increase in the share of commissioning
of roads with cement concrete pavement in the total volume of
road construction in Russia.

We deem it necessary to consider the deployment in Russia of
construction, reconstruction and repair of roads using road
cement concrete based on advanced technologies that can signifi-
cantly reduce operating costs and at least double the service life
of roads.

RECOMMENDATIONS

e To analyse the implementation of the Government Decree of
the Russian Federation No. 868-r dated May 10, 2016, and the
Government Decree of the Russian Federation No. 630 dated
April 6, 2017, with regard to the construction of cement con-
crete pavements for roads.

¢ To envisage a systematic increase in the share of construction of
roads with cement concrete pavements, with the achievement
of 40% of the total volume of new construction by 2024 by the
Government Decree of the Russian Federation on expanding the
construction of cement concrete pavements for roads.

e To prepare a Government Decree of the Russian Federation
on the mandatory provision by design organisations to the
Glavgosexpertiza (General Board of State Expert Review) of an
economic comparison of designs for rigid and flexible pavement
when designing motorways, city streets and roads, taking into
account operating costs within the life cycle of an object, in
order to designate more efficient structures.

e To develop a package of regulatory and technical documents
that ensure high-quality construction of cement concrete pave-
ments and road bases using modern technologies. Over the
past 30 years, such documents have not been developed or
updated.

e For each Federal District, to develop programmes for the con-
struction and reconstruction of motorways with the use of ce-
ment concrete in the base and surfaces of roads, with the aim
of significantly reducing future repair and maintenance costs, as
well as extending the life cycle of roads.
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¢ To develop a programme for the reconstruction of streets and
roads of urban agglomerations with the use of cement concrete
in the road toppings and base course of roads, especially in
places of public transport stops, places of acceleration and
deceleration, belt highways.

¢ To develop a programme for creating domestic sets of machines
for the construction of cement concrete pavements.

FIRE SAFETY IN SHOPPING MALLS
ISSUE

Shopping malls (SMs) are complex objects that include premises
for various purposes, involving a high concentration of people.
The various purposes of the premises imply various degrees of
their fire rating, which is reflected in the requirements for these
premises.

The building, therefore, is divided into fire compartments belong-
ing to different functional fire hazard classes. Each fire compart-
ment is rated according to the degree of fire resistance, structural
and functional fire hazard classes. Fire compartments should be
separated from each other by a wall with a high (2.5 hours) fire-
resistance rating.

When this requirement is met, the probability that fire and com-
bustion products will spread from one fire compartment to another
before people are evacuated from there is high.

The situation involving the combustion of the exterior wall enve-
lopes is less predictable. Smoke, and hence combustion products,
can spread not only inside one fire compartment but throughout
the building. The world experience of fires indicates that a fire
outside is often transformed into a fire inside a building.

Most people coming to shopping malls are not familiar with the
building layout, since visiting the mall is generally not a daily activ-
ity. Therefore, evacuation from the premises in case of emergency
will be associated with the search for emergency exits, which can
be complicated by panic. At the same time, there are always citizens
among the visitors of the shopping mall who find it difficult to move
quickly (elderly people, children, people with limited mobility).

The possible smoke in the premises will only complicate this
search, and toxic combustion products, which may be part of the
smoke from burning structures if combustible materials are used
in them, will result in poisoning by combustion products and in-
ability to evacuate up to fatal outcome.

By way of example: in the documents regulating fire safety in
the Russian Federation, there is a requirement to use only non-
combustible materials in the walls of buildings belonging to F4.1
functional fire hazard class. These are schools, out-of-school edu-
cational institutions, secondary special educational institutions,
and vocational schools. In other words, buildings in which children

are located. At the same time, children visit these buildings regu-
larly and are well aware of where the entrance and exit from these
buildings are.

The sad example of ‘Zimnyaya Vishnya’ indicates that there are
also children in the mall (cinemas, playgrounds, catering estab-
lishments, shops) who are not aware of the evacuation exit’s loca-
tion. It turns out that the mall in a fire is even more dangerous
than educational institutions since the spread of smoke and toxic
combustion products can take place in a fire.

RECOMMENDATION

To legislatively establish requirements for the shopping malls accord-
ing to the fire hazard class (K0) and the incombustibility of cladding,
decoration, and thermal insulation to all exterior wall envelopes.

ACOUSTIC COMFORT IN RESIDENTIAL AND PUBLIC
BUILDINGS: IMPROVEMENT OF REQUIREMENTS AND
CONTROL OF THEIR COMPLIANCE

ISSUE

In recent years, many legislative acts and standards aimed at im-
proving the living conditions of the population were developed. The
provision of housing is increasing, the modernisation of communal
infrastructure is ongoing, and the aesthetic appearance of build-
ings is improving. However, in terms of improving acoustic comfort,
the quality of buildings, both residential and public (kindergartens,
schools, hospitals, etc.), does not fundamentally differ from the
quality of mass construction in the 1950s. Given the increase in
population density in large cities, noise pollution increasingly affects
human health, their ability to work and learn. Noise is one of the
most important factors leading to social discomfort.

To date, there are a number of regulatory documents relating to
architectural acoustics. First of all, it is 'SP 51.13330-2011. Noise
protection’, standardising maximum permissible and average per-
missible sound pressure levels, equivalent and maximum levels of
penetrating noise, airborne sound insulation indexes of building en-
velopes and impact noise levels. Despite having these norms, both
new construction and reconstruction, in the vast majority of cases,
are carried out without observing them. Studies conducted by CEIIS
and presented at the Osipov readings at the NIISF confirm that
the majority (about 60%) of residential buildings do not meet cur-
rent acoustic standards, while only a small percentage of violations
are associated with poor construction quality. Most of the commis-
sioned facilities initially could not meet the requirements, taking
into account the selected design decisions and the materials used.

In order to confirm the sound reduction index (SRI), manufacturers
of walling materials use 2 types of documents:

¢ report on the SRI calculation as per the Guidelines to Moscow City

Construction Regulations 2.04-97 ‘Design of Sound Insulation
Enclosing Structures of Residential and Public Buildings’;
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e test report in an independent laboratory for determining the SRI
according to GOST 27296-2012 ‘Buildings and Structures. Methods
for measuring the sound insulation of building envelopes’.

This makes it possible to manipulate and overrate the airborne
noise reduction index, as the calculation methods as per Moscow
City Construction Regulations 2.04-97 provide ideal SRI values
without laboratory testing, do not take into account the human
factor when constructing walls, and is more suitable for homo-
geneous materials: concrete, solid brick, etc. Currently, almost
all the materials for the reinforced concrete building frame filling
have cavities and large pores.

For 2016-2017, control of project documentation from the point of
view of energy efficiency was tightened. However, the expertise of
projects in terms of compliance with the requirements for acous-
tics takes place on a residual basis. On the part of the regulatory
authorities, there is practically no systematic monitoring of the
compliance of acoustic design decisions with the accepted stand-
ards for noise protection. Monitoring compliance with the actual
implementation of design decisions during the acceptance of a
building into operation is even less common.

In addition to non-compliance with mandatory standards, there
are very tangible gaps in the regulatory framework. For example,
the requirements for room acoustics affect only hall rooms with a
volume of more than 500 m?3, although reverberation time, speech
intelligibility and/or equivalent sound absorption area are regu-
lated in offices, in educational and medical institutions in world
practice.

The development and implementation of modern technical solu-
tions to improve acoustic comfort is hindered by the lack of a
laboratory testing base and an insufficient number of specialists.

RECOMMENDATIONS

¢ To strengthen control by the regulatory authorities over compliance
with acoustic requirements during new construction and overhaul at
the design, examination, construction and state acceptance stages
of facilities. To increase their responsibility for the mismatch of the
actual values of the level of acoustic comfort with the designed ones.

e It is necessary to compel the supervisory bodies/examination
authorities to accept the documents confirming the material’s SRI
compliance with SP51.13330-2011 based on one method only,
GOST 27296-2012, which provides actual airborne noise reduction
index values.

e To update the legal framework for rationing acoustic comfort, in
particular, the concepts of ‘optimal acoustic parameters’ for various
premises of residential and public buildings should be specified.

¢ To increase the availability of testing centres in the field of acoustics

(airborne noise, impact noise and sound absorption) with equipment
and qualified personnel.

32

¢ In order to create a network of independent testing laboratories,
to upgrade testing equipment, and to increase the qualified staff-
ing level in the field of acoustic measurements, the supervisory
bodies shall be obliged to accept public facilities built with public
funds strictly subject to the availability of SRI field measurement
reports on internal walls at this site in several rooms as per GOST
27296-2012, Clause 8.

TRAINING IN MODERN CONSTRUCTION TECHNOLOGIES
ISSUE

The shortage of highly qualified personnel who know innovative con-
struction technologies remains an urgent problem for the construc-
tion industry in Russia. In view of this, over the years, a number of
companies have taken it upon themselves to implement large-scale
educational projects with the participation of educational organisations
of secondary vocational and higher education and supporting a whole
range of new professions.

In our opinion, the modernisation of the construction sector in Russia is
impossible without a whole range of measures, including educational,
methodological, material and technical and expert support for educa-
tional infrastructure in this area. Business is interested in further dia-
logue and expansion of social partnership with education in the field of
training and retraining of personnel for construction and architecture.

Such a partnership is beneficial both for the state, for which it is an
investment in vocational and higher education and its infrastructure,
and, ultimately, in productivity and labour efficiency, and for busi-
ness, since construction products manufactured in accordance with
advanced international quality standards require its professional use.
Only a professionally and practically trained specialist can appreciate
the advantages of modern construction technologies.

However, at present, investments in the development of the educa-
tional and technological base of vocational and higher education are
carried out by businesses from their own profits. The current tax leg-
islation of the Russian Federation does not explicitly provide for the
possibility of accounting for such expenses for tax purposes, including
the cost of supplying construction materials to educational institutions
for training purposes, as well as the cost of the performance of work
and the provision of services free of charge.

The Appeal by the Association of European Businesses to the State Duma
on December 26, 2012, did not yield any results resolving this issue.

RECOMMENDATION

In Chapter 25 ‘Income tax’ of the Tax Code of the Russian Federa-
tion, to establish the right of a business to take into account for tax
purposes the costs of social partnership with vocational and higher
education institutions, in particular, the costs of training students in
secondary vocational and higher education institutions, vocational
retraining and continuing education of the teaching staff and, the
provision of materials for the needs of training and various events.
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ON ESTABLISHING THE MANDATORY EXPERT
EXAMINATION OF DESIGN DOCUMENTATION FOR THE
OVERHAUL OF AN APARTMENT BUILDING

ISSUE

Article 48 of the Urban Planning Code of the Russian Federation
(hereinafter referred to as the RF UPC) provides for the develop-
ment of design documentation for the overhaul of capital construc-
tion facilities, including apartment buildings.

Article 49 of the RF UPC provides for state and non-state expert
examination of design documentation. Moreover, the examination
of design documentation is not carried out in relation to sections
of the design documentation prepared for the overhaul of capital
construction facilities, including apartment buildings.

In accordance with Article 174 of the Housing Code of the Rus-
sian Federation (hereinafter referred to as the RF HC), overhaul
fund assets can be used to develop project documentation (if the
preparation of project documentation is necessary per urban de-
velopment legislation).

However, the project documentation is not evaluated, the para-
meters used in its development may not meet the requirements
of the Technical Regulation on the safety of buildings, structures,
constructions (Federal Law No. 384-FZ dated December 29, 2009)
and the requirements of regulatory legal documents.

RECOMMENDATION

To amend Article 49 of the RF UPC and to make state and/or
non-state expert examination of design documentation for the
overhaul of apartment buildings mandatory if the preparation of
design documentation is necessary per urban development legis-
lation.

APPLICATION OF THE BEST AVAILABLE TECHNOLOGIES
IN THE FIELD OF WASTE MANAGEMENT. THE INCLUSION
OF CEMENT INDUSTRY PLANTS IN THE WASTE
MANAGEMENT SYSTEM AT THE FEDERAL AND REGIONAL
LEVELS AS AN EQUAL PARTICIPANT IN THE FINAL
PROCESSING STAGE

ISSUE

The cement industry offers a unique technology for the disposal
of waste in cement kilns, which is the replacement of part of con-
ventional fuel (gas, coal) with a wide range of waste, including the
remains of municipal solid waste (MSW) sorting. The presence of
an oxidising atmosphere and high temperatures in the combustion
zone in cement kilns provides safe conditions for the complete
destruction of waste. A distinctive feature of the process is the ab-
sence of secondary waste — an ash residue, which, when entering
into a chemical reaction with the raw mix for cement production,
forms a semi-product — clinker.

The use of waste as an alternative fuel and raw materials in the
cement industry can reduce the negative impact on the environ-
ment, including reducing CO2 emissions and minimising the use
of natural resources. This technology is recognised as the best
available technology (BAT) in Russia and the EU and is widely used
around the world.

Today, in accordance with the waste hierarchy, the above techno-
logy is the best available alternative to both disposing of waste
sorting residues at landfills and incineration them at incineration
plants.

RECOMMENDATIONS

e To recommend to the subjects of the Russian Federation the
inclusion of cement plants in territorial waste management
schemes as equal participants in the final processing stage. This
will make it possible to load waste disposal facilities as much as
possible, to ensure the stability of supplies and the quality of
waste sent for recycling.

e To develop a system of regulatory and economic measures
aimed at stimulating the implementation of investment projects
at the cement industry plants for the disposal of waste in ce-
ment kilns, including the establishment of maximum tariffs for
the disposal of sorted MSW. At the same time, regional opera-
tors should have a legislatively established opportunity to con-
clude agreements with such plants that have licences for waste
disposal and are included in the territorial waste management
scheme of a subject of the Russian Federation for recycling
sorted MSW with payment for utilisation services within the es-
tablished tariff.

¢ To develop and implement a set of measures aimed at improving
the quality of MSW sorting, which makes it possible to reduce
the cost of disposal (and, accordingly, the maximum tariff), and
ultimately the financial burden on the population.

e To recommend that the subjects of the Russian Federation
include in their regional waste management programmes
measures aimed at stimulating and co-financing the construc-
tion by cement industry plants of facilities for disposal of waste,
including sorted MSW, and take such measures into account
when formulating relevant state programmes.

¢ To fill gaps in the regulatory framework, in particular:

- to develop and approve a separate manual on BAT for waste
disposal in cement kilns;

- to provide in it a list of waste that can be used as an alterna-
tive fuel and raw materials;

- to specify the characteristic for each type of waste substances
released into the atmosphere;

- to develop and approve a methodology for standardising
emissions.
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CROP PROTECTION COMMITTEE

Chairperson:
Jonathan Brown, Syngenta

Deputy Chairperson:

Anton Basov, Corteva Agrosciences

GR=Manager:

Fatiana-Belousovich-(tatiana.belousovich@aebrus:ru)

The Crop Protection Committee (CPC) was set up in 2004 as a
Subcommittee. It became a Committee by the decision of the AEB
Board in September 2011. Currently, it unites six leading interna-
tional companies representing innovative crop protection technolo-
gies on the Russian market.

The aim is to establish a consolidated position on key issues affect-
ing the industry and to lobby for the CPC interests by interacting
with Russian governmental authorities, public institutions and busi-
ness associations.

The CPC consists of four Working Groups composed of various spe-
cialists nominated by their companies, whose aim is to find optimal
solutions to the following key issues:

registration and regulatory affairs;

¢ anti-counterfeiting activity;

¢ a container management scheme (CMS);
e communications and information support.

The last two Working Groups are inter-committee and unite spe-
cialists from member companies of two Committees: Crop Protec-
tion and Seeds. Since 2013, the Committee, together with Russian
companies, has been working on the collection of statistical data
on the dynamics of the Russian Crop Protection Products (CPP)
market based on the Black Box principle.

INTRODUCTION

According to Kleffmann Group data, the global CPP market in 2018
grew by 2% in 2017 to USD 55.3 bin. Its further growth is forecasted.

Brazil continues to be the leader in sales, with the United States
and China holding second and third places, respectively. Russia
ranks eighth and is the fastest-growing market, with an average
increase of 10% over the past 5 years.

In 2018, the Russian CPP market reached USD 1,834 bin, or about
RUB 115,54 bin (at the year’s average exchange rate). Herbicides
and fungicides for cereals remain major segments in the CPP mar-
ket, as do sugar beet herbicides and seed treatment compounds
for cereals (12.5% and 11.6%). There has been an increase in
the sales of soy herbicides. The market shares of products sold by
international and Russian companies remain equal.

Company mergers have changed the industry. State authorities all
over the world are trying to balance the situation in order to pro-
vide equal conditions for competition.

The anti-dumping investigation with regard to companies import-
ing herbicides from the European Union (EU) to the Eurasian Eco-
nomic Union (EAEU), conducted by the Eurasian Economic Com-
mission (EEC) beginning in January 2017, ended with Resolution
of the EEC Board No. 104 dated 18 June 2019. This document
amended Resolution No. 90 dated 29 May 2018, which did not
enter into force due to a veto imposed by Kazakhstan. Since July
2019, importing companies have been subject to an anti-dumping
measure that imposes anti-dumping duties on the import of her-
bicides from the EU from 27.47% to 52.23% (differentiation for
each importer) for 5 years. The decision contains some exclusions
and a List of herbicide varieties which are not covered by the anti-
dumping measure.

INFLUENCE OF EUROPEAN CPP TRENDS ON RUSSIAN
AGRICULTURE

ISSUE

The more stringent requirements for pesticide safety in Europe
led to prohibition or restrictions on the use of a number of active
substances (AS) and, accordingly, necessitated their replace-
ment. After the adoption in May 2009 of the stricter Regulation
1107 of the European Commission, and due to growing political
and social pressure, more than 50 ASs were withdrawn from
the market. It is becoming increasingly difficult to register AS in
the EU based on objective scientific research. The range of crop
protection products available to European farmers is constantly
decreasing.

The Crop Protection Committee members are seriously concerned
about the negative consequences for Russian agriculture if Russia
follows European trends.

Today, Russian agriculture has been assigned ambitious objectives
both in harvesting and in doubling agricultural exports in 2024 to
USD 45 bin. Grain is still the main agricultural export product. It
accounts for a third of total exports in monetary terms. Over the
past few years, grain supplies abroad have grown due to increased
yields paired with stable domestic consumption.
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The current Russian laws and regulations governing CPP turnover,
are based on the principles of their safety for human health and the
environment. In some cases, the requirements for CPP toxicologi-
cal, hygienic and environmental assessment and classification are
much more stringent than in the EU.

Following the European CPP trends and requirements is unlikely to
contribute to the achievement of set objectives and the fulfilment
of current plans by Russian agriculture, but may rather have an
adverse impact. Assessing CPP in terms of their potential hazard,
which is leading to European agriculture losing more and more CPP,
is unlikely to promote Russian agricultural interests, the achieve-
ment of declared productivity indicators and the development of
export potential.

RECOMMENDATIONS

The Crop Protection Committee members and the Russian Union
of Crop Protection Manufacturers intend to maintain a constant
constructive dialogue with relevant government authorities, re-
search institutes, and industry unions and associations in order to
explain the adverse effects of following the European CPP trends
and requirements on Russian agriculture. In particular, a joint
letter from the two associations has been sent to A.V. Gordeev,
Deputy Chairman of the Government of the Russian Federation
in charge of the agricultural sector. A working meeting was held
at the Ministry of Agriculture with the participation of representa-
tives of the Federal Service for Surveillance on Consumer Rights
Protection and Human Wellbeing (Rospotrebnadzor), the Federal
Service for Supervision of Natural Resources Exploitation (Rospri-
rodnadzor), the two associations and the leadership of the Fed-
eral Scientific Centre for Hygiene — Erisman Institute. Such meet-
ings are planned to continue.

CURRENT STATUS OF THE EAEU TECHNICAL REGULATION
‘ON THE SAFETY OF CHEMICAL PRODUCTS’

ISSUE

The EAEU Technical Regulation ‘On the Safety of Chemical Prod-
ucts’ 041/2017 (TR) was adopted on 3 March 2017 by decision
of the EEC Council No. 19 and will enter into force on 2 June
2021. In the Russian Federation, the authority responsible for
implementing the provisions of the TR is the Ministry of Industry
and Trade.

The TR does not apply to pesticide formulations and related pro-
cesses of their production, storage, transportation, sale and dis-
posal (recycling).

Until the entry into force of the EAEU technical regulation setting
forth the requirements for pesticide formulations and related pro-
cesses of their production, storage, transportation, sale and dis-
posal (recycling), the provisions of the acts of EAEU bodies or the
laws of the EAEU member states shall apply. Accordingly, the TR
extends to AS and components for pesticide production.
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The Russian Federation has an approved procedure in place for
CPP state registration, providing for CPP exhaustive toxicological,
hygienic, environmental and biological examinations, hazard as-
sessment, rationing and detailed regulation. All components of a
formulation, including AS and the formulation itself, are carefully
studied and assessed. The state function of CPP state registration
is assigned to the Ministry of Agriculture.

Thus, applying the TR to pesticide AS means that they will undergo
inventory and notification procedures, which essentially duplicate
the requirements for AS in the framework of state registration of
pesticides.

RECOMMENDATIONS

Taking into account that, in the Russian Federation, the author-
ity responsible for implementing the provisions of the TR is the
Ministry of Industry and Trade, it can initiate changes to the TR by
submitting a request to the EEC. The Crop Protection Committee
members and the Russian Union of Crop Protection Manufacturers
have sent a joint letter to the State Secretary and Deputy Minister
of the Ministry of Industry and Trade V.L. Evtukhov on excluding
active substances and components for CPP production from the
effect of the Technical Regulations ‘On the Safety of Chemical Prod-
ucts’. At present, experts from the two associations are preparing
the relevant documents to justify this request, which can be the
basis for submission of the Ministry of Industry and Trade’s request
to the EEC.

COMBATING COUNTERFEIT PRODUCTS ON THE RUSSIAN
CPP MARKET

ISSUE

Today counterfeit pesticides are becoming a new global threat for
legitimate producers, consumers and the environment. According
to data of the Organisation for Security and Cooperation in Europe
(OSCE), in 2015 the share of counterfeit products on the world
CPP market was 25%, and 70% for retail packages. According to
Russian experts, in some regions this share reaches 30%. Based
on Kleffmann data on the Russian CPP market and on the OSCE
evaluations, we can estimate the approximate economic damage
which the Russian federal budget suffers every year at more than
USD 400 min.

Counterfeit pesticide production and distribution is a well-organ-
ised illegal business controlled by transnational criminal structures,
one of the top ten by income level. Counterfeiters successfully rep-
licate the design of the product and take advantage of the farmer’s
wish to save money, so purchases of counterfeit pesticides are
becoming quite frequent.

RECOMMENDATIONS

It is impossible to decrease the use of counterfeit pesticides by
agricultural producers without an active information campaign con-
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ducted by the Anti-Counterfeit Working Group, both through their
own efforts (as part of seminars for agronomists and agriculture
industry experts, on their company websites, etc.) and by involving
the mass media.

On the Committee’s initiative, the website protectcrop.ru was cre-
ated and launched. It is intended to provide information about cur-
rent efforts to combat counterfeit CPP, legislative changes, effec-
tive measures, positive Russian and European experiences, and
news. The website needs to be promoted through the mass media,
public events and meetings with governmental authorities, indus-
trial unions and associations.

The International Anti-Counterfeiting Forum is considered an effec-
tive platform for promoting the Committee’s consolidated position;
Working Group members have delivered presentations there since
it was first held in 2012. Committee representatives also take part
in meetings held by the Expert Council of the State Commission on
Combating Illegal Turnover of Industrial Products, which started
work in June 2017.

Combating counterfeit CPP in Russia is possible only through the
joint efforts of the authorities, CPP producers and public organisa-
tions. The Committee continues its cooperation with the Associa-
tion of Law Enforcement and Special Service Officers.

CONTAINER MANAGEMENT SCHEME (CMS)
ISSUE

All over the world, CPP manufacturers are responsible for the envi-
ronmental friendliness of their products throughout their complete
lifecycle: from research and development of a new molecule to
container collection and disposal. Now there are more than 40 con-
tainer management schemes around the world. In 25 countries,
including Russia, pilot projects have been launched. Subsequently
they develop and become full-fledged schemes.

In Russia, the amendment of the federal legislation on waste man-
agement was one of the motivating factors in establishing a Con-
tainer Management Scheme. On 29 December 2014, Federal Law
458 was adopted, which introduced changes to Federal Law 89 ‘On
Production and Consumption Waste'. According to the new Article
24.2, producers/importers of goods must provide for the collection
and recycling of waste after the use of these goods, according to
the normative standards set by the government. It stipulates two
options for responsible implementation:

¢ paying an ecological fee to the federal budget;

e establishing in-house infrastructure or using an operator’s ser-
vices. To fulfil the responsibility on their own, producers/import-
ers can join and create an association (union).

Being ecologically responsible companies, AEB CPC members,
through joint efforts with the Russian Union of CPP Producers,
have ensured the collection and recycling of waste pesticide con-

tainers on the basis of world standards since 2013, i.e. before the
introduction of the amendments to the legislation. A logical de-
velopment of the container management scheme was the estab-
lishment of the company ECOPOLE, founded by the AEB and the
Russian Union of Crop Protection Manufacturers in July 2016. This
company focuses on organising a collection and disposal scheme
for all interested parties and on monitoring compliance with safety
requirements.

Due to the collaborative efforts of the Committee and the Rus-
sian Union of Crop Protection Manufacturers, amendments were
introduced into Sanitary Regulations and Standards 1.2.2584-10
‘Hygienic Safety Requirements for the Processes of Trials, Storage,
Transportation, Sale, Use, Disposal and Recycling of Pesticides and
Agrochemicals’ in order to harmonise the provisions of Section XX
‘Safety Requirements for the disinfection of vehicles, equipment,
containers, premises and working clothes” with international prin-
ciples and standards and to prevent disagreements arising in re-
gard to the management of used packaging materials, with the
accompanying risk of penalties being imposed by the regulatory
authorities.

However, agricultural producers do not always fulfil the require-
ments of Sanitary Regulations and Standards 1.2.2584-10 and do
not rinse containers properly during the process of plant treat-
ment, which creates a danger both for human health and the
environment. In addition, recently there has been an increase
in the number of farm agronomists selling used pesticide con-
tainers to private companies acting as container collection and
disposal operators, although they are not licensed for hazardous
waste management or contractually connected with ECOPOLE.
This situation implies the obvious risk of reuse of containers for
counterfeit formulations.

On 1 September 2019, amendments to the Code of Administrative
Offences of the Russian Federation entered into force. In particu-
lar, there are stricter fines for non-compliance with sanitary and
epidemiological requirements for handling production and con-
sumption waste, as introduced by Art. 6.35, which is certainly a
positive point. However, the lack of proper control over the safe
handling of pesticides (in 2011 the respective powers of Rosselk-
hoznadzor were transferred to Rospotrebnadzor and Rosprirod-
nadzor) creates opportunities for violation of the rules for han-
dling used containers, which are used by bad-faith agricultural
manufacturers.

RECOMMENDATIONS

An important part of the container management scheme is teach-
ing farmers to rinse containers properly to ensure the ecological
safety of the whole process. The Committee considers it crucial to
regularly educate agricultural producers through presentations of
member companies at public events and distribution of print me-
dia expressly demonstrating the procedure for washing containers
properly, which is already being carried out by the CMS Working
Group together with ECOPOLE.

37



European Business in Russia: Position Paper | 2020

Industrial Committees

Another important factor is information and administrative support
on the part of governmental authorities and/or their subordinate
structures. In the Memorandum of Cooperation between the AEB
and the Federal State Budgetary Institution Russian Agricultural
Centre, the AEB and ECOPOLE reached an agreement on involving
the Russian Agricultural Centre’s branches in the awareness cam-
paign for agricultural producers.

To prevent the illegal sale of containers, it is necessary not only to
use information resources, but also to ensure regular and effective
control over the circulation of pesticides. This issue was discussed at
the working meetings at the Ministry of Agriculture, at the Round Ta-
ble ‘System for the collection and recycling of CPP containers in Rus-
sia: current achievements and future goals’ in the framework of the
4% All-Russian Congress on Plant Protection ‘Phytosanitary Technolo-
gies in the Independence and Competitiveness of the Agricultural
Sector of Russia’ on 9-11 September 2019 in St. Petersburg, and at
the annual conference ‘Pesticides’. At the moment state authorities
do not pay proper attention to the problem, probably not realising
the risks it poses to human health and the environment. By joining
forces with the Russian Union of Crop Protection Manufacturers, the
Crop Protection Committee considers it advisable to continue activi-
ties to raise the awareness of state authorities regarding the existing
problem and find relevant solutions.

CONCLUSION

The CPC members are fully committed to the development of
sustainable agriculture in Russia, and all its initiatives are based
on this key principle. Sustainable agriculture is a productive,
competitive and efficient way to produce safe agricultural prod-
ucts, while at the same time protecting and improving the natu-
ral environment and social/economic conditions of local com-
munities.

The efforts of the Committee are focused on the development of
meaningful interaction with state authorities, industrial unions and
associations, and non-governmental organisations to address the
following key issues:

e ensuring equal terms for conducting business for both Russian
and international companies on the Russian market;

¢ optimising the process of CPP state registration;

¢ establishing the necessary conditions for CPP R&D activity in
Russia (before the launch of registration trials) as a necessary
basis for production localisation;

¢ provision of effective measures for anti-counterfeiting activity in
the CPP market in Russia;

¢ creation of a legal framework and infrastructure for the CMS.

B commrTTee Memeers

ADAMA e BASF e Bayer e Corteva Agrosciences e FMC e Syngenta.
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ENERGY COMMITTEE

Chairperson:
Ernesto Ferlenghi, Eni S.p.A

Deputy Chairperson:

Igor Yampolsky, Total E&P Russie

Committee-Coordinator:

Svetlana Lomidze (svetlana.lomidze@aebrus.ru)

EU-RUSSIA RELATIONS

The interdependence of Russia and the EU in the energy sector is
a meaningful element in bilateral relations.

Joint energy infrastructure and supply projects will be important in
helping Russian energy resources realise their potential as sustain-
able, stable and affordable energy suppliers for Europe. The AEB
is convinced that constructive dialogue with all stakeholders will
promote the achievement of win-win solutions.

OIL AND GAS SECTOR
ISSUE

The gap between domestic gas production and consumption in
the EU is widening. Enduring political tensions create uncertainty
regarding the stable supply of gas from Russia to the EU, especially
in view of the expiration of the transit contract via Ukraine at the
end of 2019. Diversification of sources and routes and security of
demand and supply are important for ensuring the availability of
the necessary volumes of gas to consumers.

RECOMMENDATIONS

It is vital to continue the dialogue aimed at finding an appropriate
solution to guarantee uninterrupted gas supply to European consum-
ers. The commitment of European companies participating in the Nord
Stream 2 project underscores its strategic importance for the European
market, which is to benefit from the project’s positive effect on prices.

ISSUE

For a number of reasons, natural gas as an energy source remains
under pressure. Uncertainty regarding its role in the future energy
mix in Europe may negatively impact planned and existing energy
infrastructure projects. Concerns about the carbon footprint of meth-
ane are increasing, and EU policy makers are determined to follow
stringent methane leakage rules which include upstream suppliers.

RECOMMENDATIONS

In the coming decades, natural gas will remain an essential part
of the EU’s energy mix. The EU will continue to be an important

market for Russian gas. Gas has the necessary flexibility to ensure
a stable, secure and affordable energy supply while still playing
an active role in low-carbon economies, including through new
applications. The carbon footprint of using natural gas may be
further reduced through innovative technologies. Joint research
projects exploring such reduction of the footprint of natural gas
and its possible contribution to the energy transition should be
supported.

ISSUE

Due to a lack of clarity in Federal Law No. 99-FZ of 4 May 2011
on ‘Licensing of Individual Types of Activities’, Russian licensing
authorities may reject applicants which are not legal entities incor-
porated under Russian law, do not have a Primary State Registra-
tion Number and are not in the Unified State Register of the Legal
Entities.

RECOMMENDATION

Changes in the legislation enabling foreign legal entities operating
in Russia through a branch or a representative office to apply for
licenses.

ISSUE

The Russian government has introduced a new tax system based
on the financial results of oil producing assets (the Excessive Profits
Tax, or EPT), for now a pilot, with the possibility of being extended
to the whole oil sector to replace the current tax regime, with mul-
tiple exceptions and incentives. At this stage, the new tax regime
is available to a selected group of licence holders.

RECOMMENDATIONS

The current turnover-based tax system for the industry (i.e. the
Mineral Extraction Tax and export duties) has been significantly
decreasing the efficiency of major projects when a common basis
approach is used and no tax benefits are provided. Its success in
promoting the development of complex and technologically chal-
lenging projects is limited, especially with low oil prices. The Rus-
sian government’s drive to reform the tax system and improve the
sector’s efficiency is welcomed by international oil and gas com-
panies.
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Further improving the tax system can make it universally efficient
for most of the sector players, particularly:

e fine-tuning the newly introduced EPT, especially with regard to
complex fields and the flexibility to opt in/out of the new regime;

e completing the long-awaited tax manoeuvre for abolishing ex-
port duties for crude oil and supporting independent refiners and
retailers on the petrol market; keeping zero export duties for
LNG and liberalising the gas sector should be considered;

e predictability of taxation and fiscal stability for long-term projects
(e.g. PSAs, investment agreements, etc.) and fair treatment for
all investors;

¢ introducing material tax benefits for Enhanced Oil Recovery pro-
jects, greenfield exploration and development of complex reser-
voirs would stimulate the implementation and development of
advanced technologies with subsequent exploitation of hard-to-
recover subsoil resources;

e abolishing transfer pricing (TP) control over domestic and traded
commodities transactions, resolving such issues as uncertainties
around the TP rules and procedures; recognition of cost sharing
in the law; an Advance Pricing Agreements option available to all
taxpayers regardless origin of capital; and avoiding unexpected
and sudden changes to taxation, which, regrettably, happen
regularly.

ISSUE

Rights for offshore exploration and production licences are restrict-
ed to Russian state oil and gas companies.

RECOMMENDATIONS

To consider measures to attract international experience in devel-
oping offshore fields. To support access to the Russian shelf for
duly qualified foreign investors through joint ventures with subsidi-
aries of Russian state companies.

ISSUE

The Federal Law ‘On the Procedure for Foreign Investments in
Strategic Industries” and amendments to the Subsoil Law have in-
troduced the concept of investment in entities holding licences for
fields of federal significance.

RECOMMENDATIONS

A company, be it a Russian non-state company or a JV with a for-
eign investor, carrying out a geological survey under a geological
licence needs a guarantee of the right to participate in the develop-
ment of the field (a stake in the future producer company) in the
event that a discovery is made. If the discovery is considered to be
of federal significance, new rules and procedures must be estab-
lished which account for investor rights. Licence revocation risks
should be eliminated. Subsoil users should be allowed to proceed
to exploration and production prior to the completion of geological
studies.
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ISSUE

Significant contamination of Russian crude within the Transneft
pipeline system appeared in 2019. This led to limitation of crude
transportation through the Transneft pipeline and damages to pro-
ducers and their customers. The problem has not been fully re-
solved yet.

RECOMMENDATION

Regulations regarding crude quality, also concerning possible chlo-
rides content, need to be tightened.

ISSUE

Restriction of the export of geological information hinders the ef-
ficient operations of foreign companies and JVs in Russia.

RECOMMENDATIONS

Export licensing procedures for non-secret and especially interpret-
ed geological information produced by subsoil users when analys-
ing source data need to be modified to ease the implementation
of joint projects. Geological data not classified as a state secret
under Presidential Decree No 1203 dated 30.11.1995 and procured
by a company on legal grounds and at its own expense should be
allowed for export.

POWER SECTOR
ISSUE

Currently, there is no effective mechanism for selecting and imple-
menting actions to decommission generation assets that balances
the interests of all market participants.

The respective draft Federal Law developed by the Ministry of En-
ergy of the Russian Federation and introduced as a bill to the State
Duma calls for the Ministry of Energy to determine replacement
measures, while the system operator is to hold capacity selection
in order to ensure the decommissioning of generating assets. The
responsibility for the development, financing and implementation
of replacement measures lies with the owners of generating facili-
ties, which can subsequently compensate their costs through the
tariff approved by the Federal Antimonopoly Service (FAS). This
approach does not give the owners of the equipment an incen-
tive to decommission economically inefficient capacities, imposing
additional obligations and a risk of non-reimbursable expenses on
them. In addition, the obligations of the generating company to co-
ordinate the replacement activities developed on its initiative with
the grid operator may become an additional barrier to decommis-
sioning of equipment.

The submitted draft Law is mainly aimed at resolving the issues
of decommissioning generation assets and does not contain pro-
visions regarding the decommissioning of electric grid facilities
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affecting the reliable and uninterrupted supply of energy to con-
sumers and/or the functioning of a generation asset.

The draft Federal Law on Decommissioning needs to be fine-tuned
in terms of creating the proper legal conditions and economic in-
centives for decommissioning.

RECOMMENDATIONS

To amend the draft Federal Law with consideration for the follow-
ing:

e The draft Law should provide for a competitive procedure in
which any investor can compete with any mix of replacement
measures that ensure reliable power supply to customers after
the decommissioning of a given generating facility. The price cap
should be the lowest of two: grid construction and the cost of
continued operation of the facility in forced mode.

¢ Before the competition, there should be a procedure for tender-
ing a facility to prevent potential manipulation and to try to find
an investor that would continue operating such facility on market
conditions without any additional payments.

¢ To set a deadline for which the authorised federal authority has
the right to suspend decommissioning of the facility, not more
than 6 years (similar to the period of the competitive capacity
auction (CCA) on the wholesale market).

e To add provisions on the decommissioning of electric grid facili-
ties that affect the reliable and uninterrupted supply to consum-
ers and/or the operation of a generation asset, providing for the
mandatory determination of replacement actions to ensure the
decommissioning of such facilities, including competitive selec-
tion of projects for the replacement construction or reconstruc-
tion of the relevant facilities of the electric grid.

ISSUE

Resolution of the Government of the Russian Federation of 25 Jan-
uary 2019 No. 43 'On the Conduct of the Selection of Projects for
the Modernisation of Generating Facilities of Thermal Power Plants’
amended the Rules of the Wholesale Market of electric energy and
capacity to establish a regulatory framework for selecting mod-
ernisation projects. In April 2019, a competitive capacity auction
among the above projects for 2022-2024 was held; the final results
of the selection for 2025 will be summed up shortly. The mecha-
nism helped to attract significant investments for updating gener-
ating capacities. However, in the current environment, projects for
the implementation of high-efficiency combined cycle gas turbines
have little chance of competing with projects for extending the life
cycle of steam-power equipment, thus providing an incentive to
put technical and economic development in the industry on hold.

RECOMMENDATIONS
To amend the Resolution of the Government of the Russian Fed-

eration of 27 December 2010 No. 1172 ‘On the Establishment of
the Rules of the Wholesale Electricity and Capacity Market and on

Introducing Changes to Some Legislative Acts of the Government
of the Russian Federation on Matters Related to Organising the
Functioning of the Wholesale Electricity and Capacity Market’ and
the Resolution of the Government of the Russian Federation of 25
January 2019 No. 43 'On the Conduct of the Selection of Projects
for the Modernisation of Generating Facilities of Thermal Power
Plants’, accounting for the following:

e to provide a separate quota for combined cycle gas turbine
implementation projects, which will help to attract significant
investments in high-tech, efficient, movable generating equip-
ment, enhance the reliability and safety of the country’s unified
power system, and have a positive effect on the economy and
the environment;

¢ to specify the values of the parameters used to calculate the
marginal capital costs for combined cycle gas turbine implemen-
tation projects in order to improve the possibility of using mod-
ern developments;

¢ to ease localisation requirements for equipment used in projects
for the modernisation of the generating facilities of thermal pow-
er plants.

ISSUE

Support of renewable energy sources (RES) is one of the meas-
ures of the state policy for improving energy efficiency. To en-
sure the successful long-term development of the RES sector it
is crucial to prolong this support after 2024. However, existing
requirements for the design, construction, and operation of RES
facilities do not reflect the real conditions and special technical
aspects of RES construction and operation. RES facilities have
peculiarities that need to be reflected in urban development and
land legislation.

Many current requirements for the design, construction and opera-
tion of such objects are excessive and need an update. In particu-
lar, the Urban Development Code classifies all structures higher
than 100 metres as unique. Wind turbines are higher than 100
metres, but in fact they are mass-produced process equipment.
Classifying them as unique is excessive.

Preliminary calculations suggest that the application of these re-
quirements and standards increases the costs of RES projects by at
least 15%, which, in turn, can result in an overrun of the approved,
regulated level of capital costs for such projects and higher prices
for consumers.

Furthermore, it would be practical to allow redistribution of award-
ed capacity within one company between selected RES projects
with the same commercial operation date.

This will enable further development of the domestic wind power
equipment industry and its export potential, because the world
market currently shows a trend towards the continuous increase of
the single unit capacity of wind turbines, along with the reduction
of specific costs.
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The current rules significantly restrict investors’ choice of wind
power equipment, as they encourage the selection of obsolete
technology. These restrictions can reduce competition in future se-
lections of RES projects and prevent the use of the right to adjust
the volumes of most projects selected in the 2017 and 2018 com-
petitive RES selections.

RECOMMENDATIONS

¢ To prolong current measures of state support for RES after 2024
in the amount of no less than 10 GW on the wholesale electricity

and capacity market, maintaining the approach of selecting the
projects on a competitive basis.

¢ To amend the Urban Development Code of Russia (Article 48.1.)
to exclude wind turbines from the list of structures that may be
classified as unique items of capital construction.

e To amend the Wholesale Electricity and Capacity Market
Rules to allow a one-time adjustment of the selected capacity
volume of the project during term of the RES support pro-
gramme, as well as between projects with different CAPEX
levels, without, of course, increasing the price burden on the
end customer.

Bl commiTTeE MEMBERS I

BP Russia e Chevron Neftegaz Inc. e Electricite de France e Enel Russia e Eni S.p.A e ENGIE e Equinor Russia AS e
Fortum e Gasunie e MOL Plc e OMV e Repsol Exploracion S.A. e Shell E&P Services (RF) B.V. e Total E&P Russie e Uniper

Global Commodities SE e Unipro e VNG AG.
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Chairperson:
Marina Balabanova, Danone

Committee Coordinator:

Evgeny Kuznetsov (evgeny.kuznetsov@aebrus.ru)

TRACK & TRACE SYSTEM
JUSTIFICATION FOR TRACK & TRACE INTRODUCTION

When introducing track & trace (T&T) for one or another product cat-
egory, judgment on its reasonability is essential. With investment into
the T&T state, business and society as a whole must gain significant
benefits, which could not be achieved by other, less expensive means.
For T&T, such benefits could be found in suppressing counterfeiting,
illegal circulation of goods, and, to a lesser extent, in consumer safety
area (assuring the fast recall of improper products). In cases of coun-
terfeit and the illegal circulation of goods, practical benefit could be
achieved only if such products are present in traditional legal distribu-
tion channels (T&T could not be applied in trans-border sales via the
Internet or in black-market trade, for example). Other potential ben-
efits of T&T — such as tracking the supply chain, market performance
data etc., could be provided by other means, without the controver-
sies accompanying T&T.

T&T introduction is justified if:

o the share of the counterfeit and/or illegal product in the legal distri-
bution channel is high;

e the product belongs to a high-risk category and T&T gives business
operators fast recall capacity.

Otherwise, if none of the above goals is reached, the introduction of
T&T for a product category is pointless.

TRACEABILITY SYSTEM DUPLICATION

The variety of traceability systems may be justified by the features of
the products and markets to which they are applied, but AEB member
companies consistently adhere to the position that only one system
should operate for one product category, especially if its implementa-
tion is associated with significant business costs. This principle was
laid down in the draft ‘Concept of the Establishment and Functioning
of the Labelling and Traceability System in the Russian Federation’;
however, it was not included in the text of the adopted NAP (Govern-
ment Order No. 2963 of 28.12.2018). Today, there is a precedent
on the market of two traceability systems being introduced for dairy
products simultaneously: voluntary labelling was announced on July
15, 2019, the mandatory imposition is planned from mid-2020. Along
with this, from July 1, 2019 dairy products have been included in

the veterinary traceability system *Mercury’, implemented by the State
Information System. The government’s objective to integrate the sys-
tems is currently being addressed through the mechanism of expan-
sion and duplication of operations in both systems, which in practice
means two licensing systems, from which business must obtain reaf-
firmation of the right to each operation with the product, double state
control and administrative responsibility.

This approach does not meet the principles of reducing duplication
of the regulatory requirements laid down on the basis of the current
control and supervision activities reform, and will lead to an additional
burden on business.

RECOMMENDATION

To ensure the implementation and application of the principle of using
no more than one traceability system for one category of goods, in
particular, through amendments to the draft Federal Law ‘On the La-
belling of Goods by Means of Identification in the Russian Federation’.

COSTS ON INTRODUCING THE SYSTEM OF GOODS
LABELLING BY MEANS OF IDENTIFICATION

According to Rosstat, the volume of food production in Russia is esti-
mated at 198 million tonnes, plus 4.4 billion notional product units (for
categories measured in packages). Considering the average number
of 1 kg packages (by product group), the annual cost of purchasing
codes (identification means) alone is estimated by the market at RUB
163 bin. This is comparable to the annual level of product inflation —
about 3% of the volume of goods shipped.

It should be noted that, depending on the product category, FMCG
markets differ considerably in the level of technical development. This
significantly affects the costs of system implementation and main-
tenance, but today this is not taken into account when decisions on
labelling are made. Considering capital expenses, the minimal impact
on the cost price is estimated at 4%. For those industries where the
level of automated production and warehouse management is quite
low (for example, the dairy industry), the prime cost will increase by
8-10%.

Government Decree No. 577 of May 8, 2019, sets the payment to

the national operator for the provision of each marking code at 50
kopecks (with the exception of vitally important pharmaceuticals
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that cost less than 20 roubles). Meanwhile, the differentiation of
payment is not provided either depending on the price or the prime
cost of goods, or on the mass demand and size of the market, or on
the package size. Thus, for both expensive perfume and clothing, as
well as for a carton of milk, the burden on the product cost will be
50 kopecks, even though the national operator estimates the market
for light industry products at 3 million PCs, and dairy products at 23
billion PCs.

The main cost components for ensuring piece-by-piece traceability
based on coding and tracking of each product package for manufac-
turers and sellers include:

o capital investments: equipment for code marking during the pro-
duction of goods and repackaging during transportation; integrative
IT-systems to enable the sharing of information with the labelling
system on the movement of goods;

o operating expenses: the purchase of individual marking codes;

o retrofitting with equipment and software of current operations
and systems: transition to e-flow of documentation in transac-
tions between economic entities, the introduction of automated
warehouse management, changes in the principles of delivery and
order formation.

RECOMMENDATION

To ensure the conduct of financial and economic analysis of the rea-
sonableness of the cost of marking codes and its revision, taking into
account its results, as well as taking into account the burden on busi-
ness when making decisions on the introduction of labelling.

STRENGTHENING RESPONSIBILITY FOR VIOLATIONS OF
TECHNICAL REGULATIONS

We stand for strict compliance with technical regulations, as they
serve two key targets of the food industry — assuring consumer safety
and non-misleading consumers. Compliance to these requirements is
the cornerstone of Committee members quality policies.

At the same time, we are worried when considering proposals for
strengthening responsibility for technical regulations violations that
propose turnover-based penalties.

Criteria of ‘repeated violation” as such is absent. In the practice of the
food industry, it is easy to consider as repeated when a violation is
found in the same batch of product where the first one is found (which
is, actually, a continuation rather than a repetition). A broad field for
manipulation of the definition is being created.

The measure is proposed not only in case of proven harm, but also
in cases that create conditions for making harm. The practice dem-
onstrates that any violation of technical regulations might be quali-
fied as such.

Due to this, the concern that a turnover penalty will be implemented
for even the smallest noncompliance is justified. The measure will
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not lead to violations cessation. More likely, these sections of the Civil
Penal Code will create much bigger corruption risks.

What scares us is that the proposed measures establish a turnover
penalty calculated from the start of product sales (or based on the
whole last year sales volume). The period suggested as a penalty
calculation base might be significantly longer than the period of reg-
ulations violation. This contradicts the principles of the presumption
of innocence and proportionality of punishment. Implementation of
such a penalty is possible if based on a proven period for serial pro-
duction or on the batch volume for the batch where the violation is
found. The current proposal does not respect these principles.

Using such harsh measures will not lead to an increase in the indus-
try’s motivation to comply with technical regulations (such a motiva-
tion is already high). The risk of such a non-proportional and heavy
punishment will result in the industry transferring its costs onto the
consumer. For a tangible result, the punishment has to be proportional
to the violation. It has to be a range of measures, starting and end-
ing with much less strength in case the harm is absent or minimal.
We consider the measures currently established by the Civil Penal
Code balanced and assuring compliance with the technical regulations
requirements, provided the frequency and effectiveness of in-market
checks is increased.

RECOMMENDATION

To abolish the turnover penalties concept, leaving it, potentially, for
cases of proven intentional violation of requirements which led to con-
firmed harm. In all rest of the cases, the punishment should be estab-
lished as the grade of fixed size penalties proportional to the gravity
of the specific violation.

THE PROBLEM OF THE CIRCULATION OF ORGANIC
PRODUCTS IN CONNECTION WITH THE ENTRY INTO FORCE
OF 280-FZ OF 03.08.2018

Federal Law of the Russian Federation No. 280-FZ ‘On Organic Prod-
ucts and Amendments to Certain Legislative Acts of the Russian Fed-
eration’ (hereinafter — No. 280-FZ) enters into force on January 1,
2020. It will cause significant difficulties and threaten the availability
of organic products on the shelf, starting from January 1, 2020. At the
same time, suppliers and retailers will face billions of dollars in losses
and penalties. The main problems are:

NECESSARY BYLAWS HAVE NOT YET BEEN ADOPTED

To inform consumers, it is necessary that the packaging of organic
products have a graphic image (sign) and a bar code, allowing con-
sumers to access information about the producers of the organic prod-
ucts and the types of organic goods they produce. For this purpose, a
unified state register of organic producers must be created and main-
tained. Currently, the relevant bylaws are under development. It is
obvious that it is impossible to start production in accordance with the
new requirements from January 1, 2020. Given that companies ap-
prove and pre-order packaging at least six months prior to production,
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it is necessary to immediately suspend the production of organic prod-
ucts until the adoption of the above-mentioned regulations.

THE ABSENCE OF GOVERNMENT AGENCIES IN CHARGE OF
ORGANIC CERTIFICATION

Currently, there is only one Russian certification body accredited to
certify ‘organic’ raw agricultural materials and finished products. Ac-
creditation of the body has been suspended. At the same time, Federal
Law 280-FZ does not recognise the international system of certification.

THE PROBLEM OF STORED PRODUCTS AND GOODS ON THE
SHELF

Currently, a fairly wide range of imported organic food products which
have certificates of conformity with the ‘organic’ criteria issued by in-
ternational certification bodies are in circulation on the territory of the
Russian Federation. Starting from 01.01.2020, these products with
‘organic’ claims will become illegitimate and will have to be immedi-
ately withdrawn from circulation, which will lead to significant costs
for all links in the distribution network.

RECOMMENDATIONS

In order to reduce the negative impact of the newly adopted regula-
tion on the sustainability of providing consumers with organic food
products, and to minimise the losses of the food processing industry
and the distribution network, taking into account the lack of all the
necessary regulations for the implementation of No. 280-FZ, it is nec-
essary to:

¢ provide for a 2-year time period to finalise the regulatory frame-
work, create and fill in the unified register of organic producers;

o take the necessary measures to create a competitive and profes-
sional domestic certification system of organic products, with a suf-
ficient number of qualified experts;

¢ provide for the recognition on the territory of the Russian Federa-
tion of certificates issued by international certification bodies for
compliance with national organic laws.

RISKS TO THE AVAILABILITY OF MEDICAL AND DIETARY
FOOD PRODUCTS (SPECIALISED NUTRITION PRODUCTS)
ARISING FROM CHANGES IN THE DECISION OF THE
CUSTOMS UNION COMMISSION OF JUNE 18, 2010 NO. 317
‘ON THE APPLICATION OF VETERINARY AND SANITARY
MEASURES IN THE EURASIAN ECONOMIC UNION’

Currently, the draft decision of the EEC ‘On Amendments to the Uni-
fied Veterinary (Veterinary and Sanitary) Requirements for Goods

Subject to Veterinary Control (Supervision)’ (hereinafter — the Draft
Decision) is being prepared for adoption.

The Draft Decision is being discussed and adopted in a follow-up to
the EEC Council’s Decision No. 11 ‘*On Amendments to the Unified List
of Goods Subject to Veterinary Control’ (hereinafter — the Unified list).
Groups of goods from the CN FEA codes 1901 and 2106 were added
to the Unified list.

According to the informational-analytical note, the problem that this
innovation is aimed to address is the need to control the import of
‘cheese-like” products. However, due to the specifics of the rules
of classifying goods by customs codes, some of the items included
products of medical and specialised nutrition, involving foods for sick
children, as well as ingredients for baby food production. It is impor-
tant to emphasise that the market and production of such products
in the EAEU is more than 90% dependent on imports.

Also, the listed groups of products include a wide range of dietary
supplements: casein, lactalbumin, highly concentrated whey protein,
chemically pure lactose.

The introduction of strict veterinary control measures for such goods,
which have never been subject to veterinary control before, will
threaten the ability of providing the EAEU market with vital consumer
products.

Taking into account the critical importance of the uninterrupted
provision of medical and dietary food products (specialised nutri-
tion) to the citizens of EAEU countries, the presumed unintentional
inclusion of these categories in the amended documents, and, on
the other hand, the absence of any classification of veterinary risk
concerning these products in global practice, we consider it neces-
sary to provide an exception for these types of goods in the Draft
Decision.

RECOMMENDATION

To provide exceptions in the Draft Decision of the EEC ‘On Amend-
ments to the Unified Veterinary (Veterinary-Sanitary) Requirements
for Goods Subject to Veterinary Control (Supervision)’ for the ap-
plication of veterinary control requirements for a group of goods
from the EAEU customs codes 1901 90 910 0, 1901 90 990 O,
2106 90 920 0, 2106 90 980 9, related to medical, dietary and baby
food (specialised nutrition) products, as well as ingredients for their
production.

B commITTEE MEMBERS

Bonduelle e Cargill ¢ Danone Russia ¢ DSM e DuPont Science & Technologies e Ferrero Russia e Herbalife Nutrition e
Nestle Rossiya e Perfetti van Melle e Podravka e SAF-Neva e Zentis Russland.
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HEALTH & PHARMACEUTICALS COMMITTEE

Chairperson:

Yury Litvishchenko, Chiesi Pharmaceuticals

Deputy Chairperson:

Ivan Glushkov, Stada

Committee=Coordinator:

Olga Silnitskaya (olgasilnitskaya@aebrus.ru)

PATIENT-ORIENTED HEALTHCARE MODEL
ISSUE

The latest programme documents and initiatives in healthcare are
aimed at creating a patient-oriented model. May’s Presidential De-
cree No. 204 defines an increase in life expectancy to 80 years by
2030 as a national development goal in Russia. Specific actions are
set forth in the ‘Healthcare’ and ‘Demography’ National Projects,
which include reduced mortality from cardiovascular diseases and
neoplasms. Moreover, the measures to accomplish that goal are
formulated in the draft Strategy for Development of the Pharma-
ceutical Industry (Pharma 2030), including guaranteed drug avail-
ability in all segments, development of innovations and technologi-
cal expertise, expanding localisation, etc.

Increased availability of medicines, including innovative ones, as
well as their development and production are the priority objec-
tives for international pharmaceutical companies operating on the
Russian market. Many companies have already localised their pro-
duction and transferred technologies to Russia, contributing to im-
proved treatments to satisfy patient needs.

At the same time, in practice patients sometimes have difficulty
accessing innovative methods of treatment. This is due to the high
cost of original medicines, the lack of a medicine insurance sys-
tem covering the majority of the population, as well as risk-sharing
mechanisms when the manufacturer is ready to bear financial risks
in case of ineffective treatment.

RECOMMENDATIONS

In order to successfully implement a patient-oriented healthcare
model, state authorities together with experts in the pharmaceuti-
cal industry and the medical community are recommended to de-
velop tools for state support of innovation within the framework of
Pharma 2030, which will serve as a guide for the state and busi-
nesses for the next 10 years. In addition, the currently developed
mechanism for reimbursement of medicines is interesting in this
regard. It is recommended that you consider using Risk Sharing
Agreements to increase access to innovative medicines, where the
parties agree to bear certain risks associated with the effectiveness
of treating patients with a particular nosology, with using a particu-
lar medicine, and under particular conditions.
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IMPLEMENTATION OF THE AUTOMATED DRUG
CIRCULATION MONITORING SYSTEM

ISSUE

The Committee supports the initiative of the Government of the
Russian Federation to introduce an automated drug circulation
monitoring system aimed at protecting the population from coun-
terfeit, substandard medicines from 1 January 2020. The Commit-
tee’'s member companies make every effort to equip their manu-
facturing sites with the necessary equipment on time and bring
the regulatory, technological and logistical processes in compliance
with the requirements of the corresponding regulatory documents.

However, despite the deadlines established by law, it is necessary
to realistically assess the readiness of all participants in the distri-
bution chain (more than 1,000 manufacturers, 2,500 wholesale or-
ganisations, 350,000 hospitals and pharmacies) for the commercial
implementation of the system from 1 January 2020 both in terms
of equipping them with the necessary technological and informa-
tion equipment and in terms of personnel training.

Special attention must be drawn to the issue of interaction between
the Drug Circulation Monitoring System, the Unified Medicine Cata-
logue and the manufacturers’ information systems. IT solutions for
transferring data between production lines and the Drug Circula-
tion Monitoring System for code generation should be developed,
adapted and tested by manufacturers. Depending on the supplier
of equipment and IT solutions, the company’s infrastructure and
the scale of the production cycle, these processes can take up to
12 months on average from the moment of finalisation of techni-
cal specifications and requirements worked out in the pilot label-
ling project. Leading suppliers and providers of IT solutions have
repeatedly confirmed that such solutions will be ready no earlier
than in Q2 2020, after which it will take about 3 more months to
be implemented by manufacturers.

At the same time, the issue of the terms and conditions of payment
for labelling codes has not been completely resolved. The amend-
ments to Government Resolution No. 1556 dated 14 December
2018 (as amended on 30 August 2019) provided for a 180-day
‘expiration date’ of the labelling code, but these standards were
not discussed with the professional community. Unfortunately,
large international manufacturers do not have solutions that can
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automatically administer and monitor the expiration date of label-
ling codes; it is impossible to carry out these processes manu-
ally, given the large number of production lines. It is necessary
to introduce an additional payment method independent from the
‘expiration dates’ of the labelling codes and pay exclusively for the
codes printed on the finished medicine packaging, excluding pos-
sible overpayment for defects.

RECOMMENDATIONS

In order to effectively implement a system of compulsory medicine
labelling in the Russian Federation, a step-by-step introduction of
the system is needed, taking into account stages of readiness of
all circulation subjects and full implementation for medicines in
the 7 high-cost nosologies programme, testing the functioning of
the entire chain and finalising the system using the example of
industrial operation of the system under the 7 high-cost nosologies
programme. Further, when the infrastructure is ready (at least 12
months later), the labelling system for all medicines is launched
into commercial operation.

DISTANCE SELLING
ISSUE

Draft Law No. 285949-7 *On Making Amendments to Certain Leg-
islative Acts of the Russian Federation in Terms of Distance Retail
Sales of Medicines’ developed by the Ministry of Health of Russia
underwent a legal expert examination and was approved by Depu-
ties of the State Duma in the first reading on 13 December 2017,
after which work on the document has been suspended for ap-
proximately two years.

The business community has repeatedly appealed to the State
Duma and the Government of the Russian Federation, expressing
concern about the delay in consideration of the draft Law, since it
sees significant risks in the absence of a legislative and regulatory
framework for distance selling of medicines to individuals. This cre-
ates favourable conditions for their uncontrolled and illegal sale on
the Internet.

Industry representatives currently believe that the draft Law does
not fully meet the goals and objectives originally set by the gov-
ernment.

Thus, this draft Law restricts distance sales of prescription drugs.
Control over circulation of over-the-counter and prescription
drugs in electronic form can be carried out much more accurately
and efficiently than on paper. Currently, there are plans to cre-
ate an electronic prescription system within the framework of
the ‘Healthcare’ National Project; mandatory individual labelling
of medicines has already been introduced. The combination of
these organisational and technical solutions, along with the exist-
ing procedure for fiscalisation of operations online provided for
by 54-FZ will ensure complete traceability and control of remotely
sold products.

As for the delivery of medicines by specialists with a pharmaceuti-
cal or medical education, modern technologies allow remote con-
sultations of pharmaceutical workers, and the amount of medicines
requiring special conditions for transportation and control does not
exceed 1% of all products.

In addition, the apparent shortage of specialists in the pharma-
ceutical market together with the territorial restriction of online
medicine sales will lead to a situation where the draft Law will
not achieve its main goal, namely, an increase in the availability
of medicines in remote settlements and for the wider population,
and it will not contribute to new convenient delivery services for
citizens.

In accordance with the minutes of the meeting with the Chairman
of the Government of the Russian Federation D.A. Medvedev held
on 17 August 2019, the Ministry of Health of Russia was instructed
to finalise the draft Law ‘On Amending Article 15.1 of the Federal
Law ‘On Information, Information Technologies and Data Protec-
tion” and the Federal Law ‘On Circulation of Medicines’ regarding
legalisation of distance sales of medicines.

RECOMMENDATIONS

One of the main advantages of distance selling is the ability to sell
medicines to consumers worldwide.

Industry representatives believe that online sales of OTC and pre-
scription drugs should be legalised subject to the necessary control
measures (for prescription medicines, after the launch of the Drug
Circulation Monitoring System and with mandatory presence of an
electronic prescription).

DECRIMINALISATION OF MEDICAL DEVICE CIRCULATION
ISSUE

According to AEB experts, significant risks for medical device man-
ufacturers are posed by and further elaboration is required for the
definitions of such concepts as ‘poor-quality medical device’ and
‘unregistered medical products’ provided for in the draft Federal
Law ‘On Amending the Federal Law ‘On the Basics of Protecting
Citizen’ Health in the Russian Federation” and the Federal Law ‘On
Licensing Certain Types of Activities Connected with Circulation of
Medical Devices’ (prepared by the Ministry of Health of Russia).
In addition, it is important to distinguish between the concepts of
‘falsified” and ‘counterfeit’ medical devices.

RECOMMENDATIONS

We propose the following wording:

‘A poor-quality medical device shall mean a registered medical de-
vice that does not meet the safety and efficacy requirements for

medical devices, the requirements for their labelling, or the re-
quirements of the technical and operational documentation of the
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manufacturer (producer) and that cannot be used safely for the
purpose indicated by the manufacturer’.

We draw attention to the fact that the manufacturer’s documen-
tation is not a dossier of the Federal Service for Surveillance in
Healthcare (Roszdravnadzor), but information from the manufac-
turer accompanying the medical device.

‘Unregistered medical device shall mean a medical device that has
not passed state registration and whose information about the
name and the manufacturer is not included in the state register of
medical devices and organisations (self-employed entrepreneurs)

At the same time, we believe that only a medical device that has
never passed state registration and information about which has
never been provided and is generally not available in the state reg-
ister of medical devices can be considered as unregistered.

‘Falsified medical device shall mean a medical device deliberately
accompanied by false information about its characteristics and/or
manufacturer (producer)’.

‘Counterfeit medical device’ shall mean a medical device manufac-
tured or circulated in violation of legal requirements in the field of
intellectual property".

VIOLATION OF REGISTRATION RULES FOR MEDICAL
DEVICES

ISSUE

State registration of medical devices in the Russian Federation is
carried out in accordance with the Rules for State Registration of
Medical Devices approved by Decree of the Government of the
Russian Federation No. 1416 dated 27 December 2012. The pro-
cedure for state registration of medical devices is differentiated by
deadlines depending on the class of the potential risk of using the
medical device, but should take no more than 180 days. However,
in fact, the deadlines for considering manufacturers’ applications
are delayed, which makes it difficult to supply new (updated) medi-
cal devices to the Russian market.

RECOMMENDATION

It is necessary to reduce registration barriers preventing the launch
of medical devices onto the market and strengthen post-registra-
tion control over their circulation. This will give an impetus to the
development of the industry, while ensuring the proper level of
patient safety.

B commITTEE MemBERs [
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HOME APPLIANCES MANUFACTURERS COMMITTEE

Chairperson:
To be elected in 2020

Commiittee Coordinator:

Olga-Silnitskaya (olga.silnitskaya@aebrus.ru)

Russia’s home appliances market has been influenced by complex
and heterogeneous regulatory and economic trends. Still shrinking
disposable incomes and pending uncertainty in financial markets
make people spend rather conservatively. Offline retailers have
been largely consolidating, while online trade has been showing
good growth rates. Eurasian integration is creating an increasingly
united and transparent regulatory environment, but cannot yet lift
all trade barriers and bridge enforcement gaps created by indi-
vidual Eurasian Economic Union (EAEU) member countries’ protec-
tionist attempts. Legal and technical regulations aimed at ensuring
sustainable development and protection of consumer rights are
distorted by unclear wording and poor implementation, becoming
additional burdens on the shoulders of both manufacturers and
their consumers. In fact, those very regulations are what will be
forming the industry’s environment and advocacy agenda for the
coming years.

EAEU: TECHNICAL REGULATION ON ENERGY EFFICIENCY

On 12 August 2019, the Board of the Eurasian Economic Com-
mission (EEC) adopted the Technical Regulation ‘Requirements for
the Energy Efficiency of Energy-Consuming Devices’, which has not
been published yet. It is supposed to come into force on 1 Sep-
tember 2021. The new regulation provides for a transitional period
for introducing it gradually for different types of products till 2025.
Without the Technical Regulation, some EAEU member countries
have adopted or are planning to adopt national regulations, which
contradicts the very idea of universal supranational regulation. In
particular, the AEB Home Appliances Manufacturers Committee
is concerned about the Republic of Belarus Cabinet of Ministers
Decree 849, which introduced obligatory validation of conformity
for many appliances, including household ones, as well as about
conformity assessment of communication devices that has been
moved beyond the realm of technical regulations, which has virtu-
ally become a technical barrier within the EAEU that directly affects
the fast-growing smart appliances market. The Committee has
consistently opposed asynchronous national technical regulations
in favour of EAEU-wide development and harmonisation of techni-
cal regulations at the supranational level.

RECOMMENDATIONS

e The Committee stresses the importance of free trade, and insists
on all EAEU member countries’ strict adherence to the provi-

sions of Article 53 of the EAEU Treaty, which ensures free trade
of products compliant with the Union’s technical regulations in
their territories without introducing additional requirements or
conformity assessment procedures above those existing in the
Union’s technical regulations.

e The Committee calls upon EAEU regulatory bodies and EAEU
member countries to consistently support development of tech-
nical regulations at the supranational level.

¢ The Committee suggests that technical regulation bodies use the
EU’s best practices and knowledge base (incl. the RED Directive)
to achieve better international unification and harmonisation of
technical regulations with modern technologies.

EAEU: TECHNICAL REGULATION ON ROHS

EAEU’s technical regulation on restriction of hazardous substanc-
es (RoHS) came into force on 1 March 2018 with a transitional
period till 1 March 2020, during which conformity assessment
will not be obligatory. Yet, all home appliances manufacturers
are supposed to use the transitional period to assess their ma-
terials, suppliers of materials and components, and production
processes, and do their best to voluntarily abandon the use of
hazardous substances prior to the date when the restriction has
been fully enforced. In general, the Committee appreciates the
new regulation that does not require using only accredited labo-
ratories or impose an obligatory production audit procedure. Yet,
the regulation still leaves many questions unanswered, such as
the apparent lack of necessary standards and applicability of the
regulatory norms in practice, i.e.:

1. National norms inconsistent with supranational ones. For exam-
ple, RF Ministry of Economic Development’s Order dd. 21.02.2012
No. 76 introduced the obligation to submit documents of proof
(protocols or other materials) when registering a declaration, while
EEC Resolution dd. 20.03.2018 No. 41 requires that manufacturers
only form and store materials of proof in their databases. Interna-
tional practice does not require to provide such information, either,
as it contains enormous masses of data, incl. drawings and charac-
teristics of all components, i.e. confidential information.

2. Lack of laboratories. As few as five labs have been accredited

for tests so far, only two of those can test for hazardous materi-
als, while no fewer than ten are needed. The situation can cause
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significant manufacturers’ (especially Russian ones) losses. Over-
loaded labs cannot provide them with test results and thus with
documents of proof, which may result in a full sales stop from 1
March 2020 if the situation remains in status quo.

RECOMMENDATIONS

¢ In order to preserve stable supplies, the Committee calls for re-
solving all problems and issues at the level of RF Ministry of In-
dustry and Trade and RusAccreditation and preparing necessary
clarifications.

e The Committee urges all the parties involved to use a practical
approach to building the regulation’s evidence base in order
not to impose excessive restrictions that cannot possibly be
met.

e The Committee proposes that the new regulation’s enforcement
practice should focus more on the manufacturer’s responsibility
and controllability of its compliance with the regulation in es-
sence. In the Committee’s opinion, control and monitoring of
compliance with substantive requirements in the market by spe-
cialised authorities would be preferable over formal compliance
with conformity assessment procedure.

RUSSIA: WASTE MANAGEMENT

Since 2017, all manufacturers and importers in Russia must
declare their volumes of finished goods and packaging thereof
placed on the Russian market and either report that those goods
and packaging were properly recycled or pay a corresponding
environmental fee. The 2017-2019 declaration campaigns raised
and highlighted many unresolved issues businesses had been
discussing at numerous meetings with Russia’s environmental
protection authorities and federal government for the last few
years. The Committee welcomes the important steps towards the
liberalisation of the regulation, yet cannot but note that sufficient
waste collection infrastructure for the actual implementation of
proper waste collection, transportation, sorting, and recycling has
not been created, nor have any steps towards this been made.
The framework and regulatory risks caused by the non-transpar-
ent and very complicated reporting process leave no other way to
comply with the law than to pay the fee in full. The fee’s non-tax
nature has been doubted by many specialists and may now turn
into a tax upon the adoption of the recent amendments to the Tax
Code drafted by the Ministry of Finance, which would completely
destroy the newly born recycling industry. The excessively strict
regulations imposed upon the waste management industry have
made it virtually impossible for market players to obtain all the
necessary licences and permissions, thus reducing this profes-
sional market and limiting competition in it. Those issues affect
both manufacturers/importers and waste management compa-
nies. The Committee is seriously concerned about the authori-
ties’ desire to increase recycling norms for both appliances and
packaging to 100%; with the virtually non-existent infrastructure,
it would just make the quasi-fiscal burden on manufacturers and
importers much heavier, thus undoubtedly raising their costs and
prices, but adding nothing to the recycling situation.
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RECOMMENDATIONS

e The Committee expresses its utmost concern about calls for
higher environmental fee rates, insists that the current norms
and rates are economically justified, and appeals to all the par-
ties involved to focus on creating and developing efficient nation-
wide waste collection, transportation, and sorting, which was the
principal aim of fee collection.

¢ The Committee urges all the parties involved to expedite work on
resolving uncertainties in the overregulated environment of the
waste management industry and liberalising it to a degree that
would allow sustainable development of a competitive market
while preserving full accountability and controllability.

e The Committee believes that the Best Available Technology
(BAT) principle should prevail in the implementation and control
of waste management regulations. Although the very principle
is worded there, no working mechanism for its practical use has
been implemented yet.

e The Committee insists that the State Expert Evaluation mech-
anism should be applied to brand-new technologies only. If a
waste management technology has been known to the market
for decades and proved its efficiency and de facto compliance
with the active regulations, it should not be subject to any State
Expert Evaluation. Oversight of implemented recycling technolo-
gies should be limited to the licensing process and a post-licens-
ing audit routine.

RUSSIA: PRODUCT LABELLING

On 1 January 2019, Russian Government Decree No. 792-p of 28
April 2018 *On Adopting the List of Certain Goods Subject to Com-
pulsory ID Labelling’ came into force. Home appliances are not list-
ed there. Nonetheless, the federal government is aiming at 100%
traceability of all kinds of goods and plans to complete the labelling
project by 2025, with similar developments at the EAEU suprana-
tional level. However, approaches to the identification of certain
goods are still unclear, which concerns the market. While welcom-
ing the efforts to legalise the market and make it more transparent,
the Committee notes that the home appliances market is one of
Russia’s most transparent and traceable, it shows virtually no such
things as smuggling or counterfeiting, and all locally manufactured
and imported home appliances are fully equipped for individual
identification and tracing (with serial numbers, etc.) throughout
their life cycle and market turnover. The Committee looks positively
at the Federal Customs and Tax Services’ joint experiment to track
certain categories of imported goods (incl. household refrigerators
and washing machines) through customs and tax documents, and
believes that the document tracking system integrated with home
appliances manufacturers’ individual product identification systems
fully corresponds to the foundation principles of the traceability
project. However, the Committee is concerned about the amend-
ments to the Russian Tax Code drafted by the Finance Ministry that
aim to turn the FCS/FTS’ experimental ideas into strict require-
ments imposed on all market players. Those requirements would
demand tremendous preparatory efforts from businesses and sig-
nificant investments in e-document systems and their administra-
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tion, which looks totally inadequate if the requirements come into
force on 1 January 2020 as drafted.

RECOMMENDATIONS

e The Committee appeals to all the government bodies involved
in the labelling project to thoroughly analyse the document
tracking experiment’s results and apply to such unequivocally
identifiable and traceable goods as home appliances the legal
provisions that allow identification and tracing with the manu-
facturers’ labelling. This approach can help implement the pro-

ject in our industry faster, more efficiently, rather painlessly,
and without excessive costs, thus avoiding an undesirable prod-
uct price increase.

The Committee expresses its eagerness to engage all interested
parties, participate in developing a home appliance identification
system based on manufacturers’ labelling, and share EU best
practices in the area.

The Committee warns against unnecessary haste in turning the
document tracking experiment into global market requirements
and urges the use of a balanced approach and the gradual im-
plementation of tracking requirements.

l commrtTee MEMBERS [
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HOTELS & TOURISM COMMITTEE

Chairperson:
Armin Eberhard, Renaissance Moscow Monarch Centre Hotel

Committee Coordinator:

Ksenya Solovieva (ksenya.solovieva@aebrus.ru)

MIXED DEVELOPMENT

Following the hugely successful 2018 FIFA World Cup, 2019 was
expected to be disappointing in comparison and most budgetary
growth expectations were based on the actual results from 2017.

Despite the clearly lowered expectations, the year showed posi-
tive development in parts of the city, even beyond the planned
growth. In relation to 2017 YTD August, the Moscow market grew
10% in terms of occupancy and also achieved an average rate
increase of 6% according to STR Global stats. In particular, the
summer months showed greater demand in volume and also saw
more diversity in terms of the geographic origin of both individual
travellers and tourist groups than in previous years. This can be at-
tributed to the positive message spread by millions of football fans
on social media, promoting Moscow as an interesting new destina-
tion and increasing curiosity and the desire to visit.

Yet, not all is well in the market. The ongoing decline of 2019's
GDP followed by low expectations for next year’s improvements,
combined with a perceived shrinking market, export efforts meet-
ing less demand and import substitution development receding to
more international dependence again, local business has become
more cautious. Both transient corporate travel and in particular
the national conference market has reduced through savings plans
and reduced activity schedules from both Russian and international
companies.

Competition grew further in 2019, however, openings of new bed-
room stock was limited throughout the market, while still adding to
the dilution of existing reduced demand.

It remains to be seen if the 2" half of the year and the new busi-
ness season will show changes in current trends. The industry re-
mains cautiously optimistic and looks to efficiencies itself in order
to safeguard its returns and value for shareholders.

ISSUE

With the new law on registration of foreign citizens in Russia (Fed-
eral Law No. 163-FZ of 27 June 2018 ‘*On Amendments to the Fed-
eral Law ‘On the Migration Enrollment of Foreign Nationals and
Stateless Persons in the Russian Federation” entered into force on
8 June 2018), the hospitality industry, along with building and con-
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struction, and other industries are facing a great crisis in the labour
market. As it is no longer allowed to register foreign citizens at
their place of employment, labour from the neighbouring Central
Asian Republics are facing great challenges obtaining registration
documents for various reasons. Either the landlord shies away from
the administrative burden and responsibility, or has limited access
to do so as he resides abroad. Others simply do not hold a docu-
mented rental agreement with their tenant.

The chain effect of the new legislation is that a large percentage
of foreign workers did not return to Moscow following the tradi-
tional summer break in their home countries, leaving the industries
without the semi-skilled and unskilled labour it needs for cleaning,
repairs and basic services entering the second high season of the
year with the start of the new school year.

The idea that the jobs will go to Russian nationals instead to reduce
unemployment is at best naive, and mostly not thought through.
On the contrary, the measures taken do not support the develop-
ment and growth of the labour market as local Moscow residents
are not inclined to do such physically demanding jobs for minimum
wage, and on the other hand, the regional work force cannot afford
the travel time and/or rental prices in Moscow.

As a consequence, job rates are rising rapidly to secure this vi-
tal part of the operational work force among hotels and still not
enough man power can be secured with the growing demand com-
ing from new hotels.

The consequences will be that quality in the sector will drop, as
less personnel will have to deal with a higher workload if the regu-
lations do not change. Costs for the basic operational needs of a
hotel will rise and this will be reflected in the pricing for the con-
sumer. Combined with a weak currency, this makes the city less
attractive as a travel destination, both for national demand and
neighbouring countries. Profitability is in danger, and in a country
widely recognised as lacking in diversified investment opportuni-
ties, this particular industry will sadly become just another seg-
ment that’s not worth the bother.

RECOMMENDATIONS

It is important to break the upward spiral of uncontrollable cost
increase in labour, and identify select industries and job profiles to
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allow the business to register its workforce at its place of employ-
ment. In the meantime, in order to exclude the risks associated
with missing or late registration of foreign workers in migration
records, employers are recommended to do the following:

¢ to explain the new requirements of the legislation to their work-
ers; to provide support for communications with owners of resi-
dential premises;

¢ to discuss possible options for assisting foreign citizens with a
statement on migration accounting, taking into account the new
requirements of legislation (as receiving a power of attorney
from the owner of a dwelling).

ISSUE

In over 20 years, hospitality in Moscow diversified with the ar-
rival of international hotel operators, and with the expansion in
luxury and select service hotel brands came new opportunities
for young people to join the workforce and make a career in
the hotelier scene. The international companies brought in new
standards for customer service culture, professional development
and financial management of hospitality businesses. As the local
scene matured, thousands passed through first-level jobs, learn-
ing the basic skills of customer care and the finer points of client
interaction.

With such growth and diversification comes the opportunity to
build careers in the sector in the city as well as in the country and
beyond. Herein lies the challenge. The next generation sees this
industry as a stepping stone but does not envision a permanent
career here, leaving the hotel business for sectors that require less
physical input and offer more relaxing hours. The 24/7 demand
does not seem to suit millennials and so the turnover of beginners
increases, taking up jobs that may offer less career opportunities
for growth and even less pay.

Many hotel schools and technical colleges also host students who
do not consciously choose the hospitality industry for their future
career but rather an opportunity to study something in the mean-
time while they work out what career path they want to pursue.
The students and job candidates are thus unforced and switch jobs
often, looking for the right fit, creating inconsistency in the team
approach to service and increasing the cost for training and man-
power needed to cater to the constant stream of new starters and
increased search efforts.

RECOMMENDATIONS

In terms of hospitality education, the curriculum needs to move
into the 21t century, and adapt the methods and content to mod-
ern hotel businesses. This would serve to create focus and chal-
lenge those who are interested, quickly weeding out those who are
looking for an easy couple of years in school. The learning needs
to be more praxis-oriented, allowing for modern subjects such as
leadership and professional development to enter the theoretical
learning. This should be combined with on-the-job learning ex-

perience, similar to the dual education apprentice system used in
central Europe and now being adopted in the UK as well.

As a result, students are not only properly challenged, showing
the viability of the industry, but they are also confronted with the
modern aspects of the business. Moreover, they will face real-life
challenges on the job, allowing them to gain work experience be-
fore they finish studying.

Students who completed dual education training such as hotel &
caterer, hotel accountant or restaurant & caterer or chef are highly
sought after in countries with extensive hospitality demand, as the
quality of those seeking employment abroad after receiving their
diploma show themselves to have both the sprit and drive need
to work in this sector, and will be the captains of industry in the
future.

ISSUE

On arrival at Russian airports, the first thing tourists do is try and
find the quickest and easiest route to their hotel. Before they reach
signs for the Aeroexpress or taxi stands, they are stopped by pri-
vate taxi drivers offering extremely high prices, up to ten times
more than a standard fare from the airport to their hotel. As a
result, the tourists end up being scammed when they take these
trips. The taxi driver tells the passenger they can pay by card when
they get to the hotel and the passenger pays assuming that the
fare will not be that high. Unfortunately, by the time they receive a
notification from their bank and see the total, it is too late as PIN-
confirmed operations cannot be cancelled. They cannot go to the
police as these taxi drivers are usually self-employed and as such,
they are allowed to set their own prices.

RECOMMENDATION

Communication with the airport administration needs to be im-
proved in order to place anti-scam notices at the airport, or tell
passengers where to find the Yandex taxi stands before the exit
point.

ISSUE

On 5 October 2004, the Russian Federation and Belarus signed an
Agreement allowing the use of one migration card. According to
Article 3, foreigners do not need to fill in a migration card when
they enter Belarus, but if they want to leave Belarus and enter the
Russian Federation, they must fill in a migration card before entry.
The foreign visitor must keep the migration card with them at all
times for the duration of their stay and produce it if requested by
a government official.

On the one hand, foreign visitors need to ensure they have a cor-
rectly filled-in migration card, but on the other hand, they do not
know that this is a requirement, as border guards on the Belarus
side do not inform them of this and for some reason say that it is
not necessary.
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Russian border guards only look at the reason for crossing the bor-
der, which means they look at the passport and visa. They are not
interested in the migration card as it is only needed for staying in
Russia. If foreign visitors want to get a migration card after cross-
ing the border, they are refused, as according to the agreement,
the card can only be received in Belarus before crossing the border
into Russia, i.e. it is impossible to get.

As a result, if foreigners do not get the card in Belarus, they then
cannot get it at the airport/station nor at the local Federal Migra-
tion Service (FMS).

There are no clearly defined rules for the migration registration of
foreign citizens if they do not have a migration card. As a result,
foreigners are unable to check into their hotel, which means that
hotels receive bad reviews and lose income. If a foreign citizen
loses their migration card, they can go to the FMS and get a copy
of it, but if there is no original, they cannot get a copy.

RECOMMENDATION

It is recommended to obtain information from the Ministry of In-
ternal Affairs of the Russian Federation about such cases. For ex-
ample, it should be considered to allow foreign citizens to check in
to hotels without the migration card provided they have a stamp in
their passport, or to issue the migration card at the border (on the
territory of the Russian Federation).

REGULATORY GUILLOTINE

In early 2019, the Government of the Russian Federation an-
nounced the launch of the ‘regulatory guillotine’, which should ac-
celerate investment growth and sharply reduce the number of laws
that impede business.

The AEB Hotels & Tourism Committee includes representatives of
large international luxury hotel chains that meet the top require-
ments for providing hotel services to guests in Moscow and Russia
as a whole.

In practice, hotels face excessive and inflated demands from regu-
lators based on the norms and requirements of legislation that is
outdated or recently tightened.

An example of the legal requirements from the Soviet period are the
regulations of the Russian Federal Service for Surveillance on Consum-
er Rights Protection and Human Wellbeing (Rospotrebnadzor). Hotels
faced with these requirements consider such checks to be inconsistent
with the requirements of international hotel business standards. This
is a significant obstacle to doing business and maintaining a high level
of service for guests of the capital and, ultimately, does not represent
adequate protection of consumer rights. Also, it is worth noting that
in practice hotels are often faced with the fact that representatives
of one regulator interpret the norms of legislation differently, thereby
presenting different requirements for providing hotel services.

RECOMMENDATION

The Hotels & Tourism Committee supports the proposal of the
Government of the Russian Federation to reduce and revise the
regulatory framework, which creates additional burdens for doing
business in Russia.

At the same time, the Committee believes that the work of the
‘regulatory guillotine’ on outdated legislation should be clearly
structured, consistent, substantive, effective and implemented in
accordance with the realities of doing business.

The Committee believes that by cutting off outdated rules, and in es-
sence not creating a new legislative regulatory framework, the mech-
anism will not give the proper result, but will only create unnecessary
obstacles. The time needed to revise a large expanse of the regulatory
framework should be comparable to the amount of work on them.

The AEB Hotels & Tourism Committee is working with the Moscow
government and the Moscow Mayor’s office to protect the rights of
entrepreneurs in order to improve the requirements and legisla-
tion governing the provision of hotel services to develop pragmatic
proposals in accordance with modern business needs in real time.

Bl commitTee memeers [
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INSURANCE & PENSIONS COMMITTEE

Chairperson:

Alexander Lorenz, SAFMAR NPF AO

Deputy Chairperson:

Vladimir Sukhinin, BNP Paribas-CARBIFInsurance company

Committee-Coordinator:

Alina Shvachaya (alina.shvachaya@aebrus:ru)

INTRODUCTION

We are pleased to provide you with an update on the current mar-
ket and regulatory environment surrounding the Russian insurance
and pension industries.

We have this year highlighted a number of key topics that we as a
Committee feel are critical to be brought to the reader’s attention.

Certain issues, such as the national Russian reinsurance carrier
RNPK or the legislation on sanation of insurance companies, have
not lost in their prominence but little to no changes on these issues
have led us to skip these issues for the purposes of this update. We
would like to kindly refer to previous issues of this position paper,
where these topics are addressed in detail.

As the AEB Insurance & Pensions Committee is also the official
representative of AIDA in Russia (International Insurance Law As-
sociation/Association Internationale de Droit des Assurances), we
would like to stress that for many of the issues involving insurance
legislation and regulation we have relied significantly on the sup-
port of our partners in the AIDA network and thank them for shar-
ing their in-depth expertise in this area.

CONDITIONS OF MARKET ACCESS IN THE FORM OF A
BRANCH FOR FOREIGN INSURERES (REINSURERS)

In accordance with the obligations of RF at the moment of the
signature of the WTO Protocol (16.02.2011, ratified by the State
Duma on 21.07.2012 through Federal Law No. 126-FZ), the Rus-
sian Ministry of Finance has drafted a law related to the key re-
quirements and provisions for opening a branch of a foreign insurer
instead of a 100% subsidiary, as is now allowed. These changes
should come into force on 22 August 2021, and may positively
influence foreign investors to start up insurance activity in Russia
and broaden the list of available lines of insurance for customers.
The insurance obligations of such branches are met by the par-
ent company with the assets of the parent insurance (reinsurance)
company, which, in accordance with the Protocol, cannot fall below
USD 5 bin (approximately RUB 340 bin).

The Committee is in favour of finding a balanced solution on the
scope of regulation of the branches of foreign insurers. Taking into
consideration the developed practices for assessment of technical

provisions existing in the EU, we believe that branches cannot be
required to make these calculations in accordance with the Russian
accounting practice. This requirement would be in contradiction to
the overall balance sheet requirements within the parent company
reporting in the country of incorporation. But clearly, the reserving
principles should be reported to the Russian supervisory authority.

The Committee holds a similar position on the placement of branch
assets within the territory of the Russian Federation.

This consideration should be accounted for in selecting the cur-
rency in which the guarantee fund of the branch is allocated with
the Central Bank of Russia. A strict requirement to place these
assets in roubles could lead to a decreased actual value of the
guarantee fund, as reflected in the foreign investor’s balance sheet.
The option of placing the guarantee fund in euros or any other
international currency could make it possible to attract extra hard-
currency resources into Russia. These solutions can be considered
on a mutually respected basis for countries which have granted
a similar regulatory regime to the branches of Russian insurance
companies, e.g. EU countries.

It does not seem necessary to burden foreign reinsurers’ branch-
es with the necessity to allocate in Russia a guarantee deposit
in an amount similar to the minimum capital of a Russian rein-
surer. The Russian regulation now permits free cross-border in-
ternational reinsurance transactions, and, in addition, the laws
contain indirect qualitative requirements for such foreign reinsur-
ers’ assets to be reported by the Russian insurer. A requirement
that a guarantee fund for international transactions be allocated
through the branch will worsen market access conditions for re-
insurance services.

RECOMMENDATION

When drafting the law, it is necessary to take into consideration
the specific legal status of the branch as a non-independent market
player offering insurance services only as an arm of the parent in-
surance company. This should be reflected in the requirements for
opening a branch in Russia and managing its activity (guarantee
fund, technical provisions, assets, risk management). For foreign
reinsurers’ branches, the request for a guarantee fund should
not be in contradiction with the existing cross-border freedom of
services.
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STATE REGULATION OF INSURANCE

The CBR combines regulatory and supervisory functions in rela-
tion to the insurance market and, in the absence of independent
control, is actively promulgating various norms and recommenda-
tions. Moreover, the CBR encourages overregulation of the insur-
ance industry by approving numerous internal professional activity
standards generated by the self-regulatory body of insurers. Such
changes significantly affect the freedom of business activity within
the insurance market, drive increase in the insurer’s operational
costs and result in the increased price of insurance services. In-
creased regulatory requirements translate into an increase in the
number of reporting forms requested and audits conducted by the
CBR and the self-regulatory body of insurers acting with full sup-
port of the CBR.

The broad powers of the CBR and the self-regulatory body of insur-
ers have led to their active involvement in civil law relationships,
which often results in replacing the courts and increases the regu-
latory burden.

Supervisory measures have led to an unjustified decrease in the
number of insurance companies operating within the Russian mar-
ket, which restricts competition and raises doubts about the ef-
ficiency of the current measures aimed at ensuring insurers’ finan-
cial stability.

Also of concern is the speed at which new regulatory acts are being
adopted by the CBR. These acts address various aspects of insur-
ers’ activities, from content of insurance contracts and reporting to
organisation of internal control systems and employment matters.
Hasty, unbalanced decisions in this sphere lead to a significant risk
of a further decrease in the number of insurers operating in the
country, and a loss of profitability and competitiveness within the
national insurance market.

Against this background the existing mechanisms for financial
rehabilitation of insurers experiencing financial difficulties do not
ensure their return to the insurance market. Liquidation manag-
ers are not effective enough and cannot satisfy payment demands
under insurance policies other than CMTPL (Compulsory Motor
Third-Party Liability Insurance) policies. A major part of the bank-
rupt insurers’ assets goes towards paying the services and covering
the operating costs of liquidation managers. The regulator is still
focused rather on timely collection of reports from insurers and
streamlining regulatory requirements than on early detection of
financial problems and bankruptcy avoidance actions.

Measures aimed at regulating CMTPL tariffs do not ensure that
distinct categories of policyholders pay the price that efficiently
and comprehensively accounts for their particular risks. Existing
tariffs lead to one policyholder group subsidising other policyholder
groups and make the insurers’ financial result within this type of
business unpredictable.
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RECOMMENDATIONS

The Committee notes that the announced shifting of the state
regulation focus to avoidance and prevention of the insurers’ fi-
nancial stability problems and creation of prerequisites and condi-
tions for qualitative growth in the insurance market as a whole
has, as yet, yielded no visible improvement of the insurance
market condition. Conceptual ideas regarding prudential control,
analysis of the insurers’ risk assessment systems and underwrit-
ing policies have so far only resulted in the increased number of
reports collectable by the CBR and the self-regulatory body of
insurers, with the problem of the insurers’ financial rehabilitation
still remaining unresolved. On 15 years of underwriting CMTPL
risks, the inefficiency of the state tariff regulation becomes more
and more apparent, highlighting the need for liberalisation of in-
surance tariffs.

TAX ASPECTS OF COMMERCIAL RISK INSURANCE

In modern trade relations, stimulation of the goods, services and
capital movement is gaining vital importance. About 80 to 90% of
commercial transactions in general, including deferred payments in
particular, are made with borrowed resources. To accelerate trade
exchange and minimise the risks of non-payment for delivered
goods, traders recourse to a very common method of commercial
credit risk insurance.

Boosting trade exchange within Russia is one of the most impor-
tant goals for domestic enterprises. During a preparatory phase
before entering an export market Russian domestic suppliers
generally aim to expand their partnership pool, source domestic
raw materials and optimise their interim domestic production cy-
cles. Commercial credit insurance facilitates improvement of com-
mercial relations and broadens trade horizons, both for Russia
and internationally. This synergy positively impacts the general
domestic economic situation in Russia and stimulates the GDP
growth.

However, Russia’s current tax regulation of export credit insurance
differs significantly from that of commercial credit insurance.

Voluntary property insurance cost includes insurance premiums
covering voluntary export credit and investment insurance against
entrepreneurial and (or) political risks (Part 3 of Article 149, Part 1
of Article 263 of the RF Tax Code).

However, commercial credit insurance premium charged in Rus-
sia is not ascribed by the RF Tax Code to the costs reducing the
tax base. The Russian tax legislation governing cost accounting
under this particular insurance type prescribes certain limita-
tions; it does not reflect current international commercial and
entrepreneurial practices and constrains the development of
Russia’s insurance market and the country’s overall economic
growth.
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RECOMMENDATIONS

It seems necessary that excessive cost accounting limitations un-
der voluntary insurance be lifted; in particular, adjustments are
required to Article 263 of the RF Tax Code. The tax legislation
should clarify that the voluntary insurance cost includes insur-
ance premiums covering voluntary entrepreneurial and financial
risks, the risk of non-payment for goods delivered and (or) work
completed, and (or) services performed, and (or) property rights
transferred, as well as the risk of buyer’s default and (or) bank-
ruptcy.

PENSION MARKET

Russia’s pension market and its participants continue to experience
considerable uncertainty, and currently the market can be best de-
scribed as stagnant. Large Russian pension funds are essentially in
a standby mode, awaiting the government’s next steps on the pen-
sion reform. With the Mandatory Pension Insurance (transliterated
Russian abbreviation — OPS) system, Pillar II, remaining frozen,
pension funds receive little new funds and are focused on servicing
their current pool of second- and third-pillar clients and generating
appropriate investment returns.

After having long touted a comprehensive, Individual Pension
Capital (IPC) concept-based reform, various government agencies
tasked with overhauling Russia’s pension system now seem again
to have changed course. As this report was under preparation, the
Central Bank of Russia announced its new plans for pension reform
that involve:

e scrapping the IPC concept;

e introducing a new so-called ‘guaranteed pension product’ as a
replacement of the IPC concept. This new product would again
most likely be administered by employers for their employees,
but employee participation will be completely voluntary;

e introducing new tax incentives to stimulate the buildup of pen-
sion assets under the guaranteed pension product;

¢ employee savings under the OPS system (Pillar II) will be con-
vertible into the guaranteed pension product.

It will remain to be seen how these new concepts will materialise.
We understand from various press reports that new legislation to
this end is being drafted and will be debated in the government in
due course.

Despite the uncertainty involved, there has been a recent uptick
of investment activity in the Russian pension industry. It has been
recently announced, that Vheshekonombank (VEB), Russia’s state
bank, intends to acquire a 25% blocking minority in Blagosostoy-
anie non-state pension fund that largely holds pension assets of
Russian Railways, JSC’'s employees. Furthermore, KGAL, a German
company group, has announced its intent to acquire a 20% equity
stake in TRINFIKO Asset Management Company, JSC, one of Rus-
sia’s leading asset management companies specialising in manag-
ing domestic pension assets.

RECOMMENDATION

The uncertainty surrounding a possible pension reform is putting
a strain on the Russian pension markets, hampering investment in
these markets and the buildup of long-term investment assets for the
Russian economy. We are hopeful that the new reform concept, as
outlined by the Central Bank of Russia, will soon be further clarified.
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PROSPECTS FOR THE DEVELOPMENT OF
TELECOMMUNICATIONS AND INFORMATION
TECHNOLOGIES IN RUSSIA

According to various estimates, as of today, foreign products
have around a 75% market share in the Russian IT market. This
position has been achieved by foreign businesses as a result of
an open and competitive environment. Next year, this share is
expected to decrease due to the demand for domestic products
and the restriction on competition imposed by state institutions.
This import substitution policy will limit the opportunities of IT
companies to invest directly in the Russian market. Moreover, for-
eign IT companies planning to make investments in localisation
will be forced to minimise all possible financial and administra-
tive risks. This will result in adaptation to the import substitution
policy rather than in the collaborative development of advanced
IT solutions for the Russian and world markets. It should also
be noted that the practice of import substitution by means of
the definitive and unconditional division of innovative products
into ‘domestic” and ‘foreign” will render joint developments and
products impossible.

Other European countries’ experience shows that restrictive market
protection measures prevent the introduction of long-term innova-
tions and the development of innovative products. It is becom-
ing apparent that the boomerang effect of restrictions on Russian
products in foreign markets is a possibility.

In the short term, government control over the IT sphere is going
to increase in Russia. The ‘Strategy for the Development of the
Information Society in the Russian Federation for 2017-2030" and
‘The Digital Economy of the Russian Federation” are both aimed
at the development of the regulation of telecommunications and
information technology. Among the objectives set by the President
and the government are the provision of a legal regime for pro-
cessing Big Data, the Internet of Things, and artificial intelligence.

Many of the areas outlined in these two programmes have al-
ready been implemented. It would seem that these initiatives
mainly concern the regulation of digital services, which are of
particular interest to the state from the perspective of countering
terrorism, as well as of ensuring cybersecurity and information
sovereignty.
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Thus, as of 1 January 2018, all instant messenger (IM) operators
will need to transmit the messages of their users identified using
the user’s number. Such identification can be conducted by Russian
entities themselves, and by foreign companies only based on a
special identification agreement concluded between an IM opera-
tor and the communication provider (Federal Law dated 29 July
2017 No. 241-FZ).

However, no foreign IM operators have had a chance to adjust and
conclude a contract on identification with all operators of mobile
communications currently functioning in Russia (at the moment, 500
licences authorising services on mobile radio communications have
been issued). That is why, for the purpose of identification of users,
it is necessary to specify a mechanism in a Decree of the Russian
government which will allow foreign IM operators to identify users
on free of charge basis and as per the ‘one window’ principle.

Recently, Roskomnadzor has referred to the inefficiency of the pro-
cedure for blocking information resources (e.g. websites/mobile
apps) that violate information laws. Perhaps it is in this context
that amendments to the Federal Law ‘On Information, Information
Technologies and Information Protection’, which came into force
on 1 November 2017 and related to owners of VPN services, an-
onymisers and other means for allowing access to resources con-
taining unlawful information (Federal Law No. 276-FZ dated 29
July 2017), were adopted. In particular, owners of such services
are prevented from providing services enabling access to resources
blocked in Russia. On 26 September 2018, amendments to the
Code of Administrative Offences also entered into force, which
stipulate, inter alia, administrative liability for search engines for
providing links to blocked resources, as well as for failure to pro-
vide information about owners of anonymising services.

Moreover, measures taken by Roskomnadzor to restrict access to
blocked resources were not, at times, proportionate to the nature
of the offence and in some cases led to problems in the function-
ing of other services and Internet websites. For example, during
review of a number of cases in 2018, it was found that Roskom-
nadzor blocked millions of IP addresses, but only a few of them
enabled access to blocked content.

Uncertainty concerning the implementation of the ‘Yarovaya Law’
remains, in particular, with regard to the obligation of commu-
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nications providers and operators to store text messages, voice
information, images, sounds, video, and other messages of com-
munications services users for up to 6 months after receipt, trans-
mission, delivery and/or processing. This is because the Russian
government has not yet established the procedure, specific terms,
and the volume of storage. Establishing requirements for the
equipment of telecom operators and communications providers is
currently on the agenda of lawmakers. Despite the fact that the
‘Yarovaya law’ has fully come into force, such requirements have
not been adopted yet.

On 1 January 2018, Federal Law dated 26 July 2017 No. 187-FZ
'On the Security of the Critical Information Infrastructure of the
Russian Federation’ came into force. The law identifies critical in-
formation infrastructure objects (CIIOs) as information and tel-
ecommunications networks, control systems and electronic com-
munications networks in various areas, including communications,
finance, transport, the defence industry, etc. CIIO owners are en-
trusted with obligations to ensure CIIO security in accordance with
the requirements established by the authorised body, to interact
with public authorities (including the Federal Security Service), and
to observe the provisions on state secrets applicable to informa-
tion on CIIO security. The law also provides for the assignment
of categories (one of three) to CIIOs, depending on their social,
economic, political, or environmental significance, as well as their
importance for ensuring the country’s defence, state security, and
law and order. It should be noted that, under the law, companies
operating in the specified industries shall perform a complex IT
audit and adopt a decision on the applicability of the law by them-
selves (which shall later be confirmed or challenged by the regula-
tor), which also shifts the main burden to business.

Starting from 1 November 2019, the so-called ‘Autonomous Runet
Law’ comes into force. As per this Law, Russian telecom provid-
ers and some other players of the communications market will be
required to install specific equipment on their networks and pass
their traffic through it. In the event of any threat to the integrity,
sustainability, and security of the communication networks in Rus-
sia, such equipment shall be used for traffic filtration. The officially
articulated purpose of the law is to create a framework and infra-
structure for centralised network management in the event that
Russia is disconnected/isolated from the global network. However,
it is hard to assess how the Law will work in practice.

There is still no certainty with regard to the data of social network
users and the conceptual approach of Russian law to Big Data
technologies.

On 25 May 2018, the EU General Data Protection Regulation came
into force. The regulation has extraterritorial effect and will be ap-
plicable to a number of Russian companies, which, in the event of
non-compliance, may face significant penalties (e.g. a fine of EUR
20 min). Roskomnadzor previously denied the applicability of the
Regulation to data controllers falling under the scope of Russian
laws, but later acknowledged that the Regulation may also apply
to Russian companies in some cases.

On 10 October 2018, the Russian Federation signed a protocol
modernising the Convention for the Protection of Individuals with
Regard to Automatic Processing of Personal Data dd. 1981. In the
near future, amendments related to the protocol shall be imple-
mented in Russian legislation. Potential innovations include: the
obligation to notify about data breaches, the roles of the data
processor and the data recipient, the privacy by design principle,
etc.

In 2018, Roskomnadzor paid close attention to processing of per-
sonal data on the Internet. In particular, the government has
approved new rules for the inspection of companies that process
personal data which entitle Roskomnadzor to carry out super-
visory measures by way of monitoring companies’ activities on
the Internet or analysing any available information about their
activities.

A draft law providing for administrative fines of up to RUB 18 min
in the event of non-compliance with the respective provisions has
been published recently. This initiative was not supported by the
business community, but it has already passed the first reading in
the State Duma.

THE MAIN PROBLEMS IN THE AREA OF LEGISLATIVE
REGULATION OF THE INDUSTRY

1. Currently, legislative regulation is focused on state interests in
the areas of countering terrorism, ensuring cybersecurity, and
information sovereignty. However, many topical legal issues re-
main unresolved.

2. State interests in the area of IT and information security seem
to be protected exclusively at the expense of the business com-
munity.

3. Amendments to the requirements of the Regulator (Federal Ser-
vice for Technical and Export Control, Order dated 3 April 2018
No. 55) regarding certification testing of information protection
equipment are implemented using the facilities and resources of
the testing laboratory, as well as those of the applicant and/or
the manufacturer located on the territory of the Russian Federa-
tion, which significantly limits the completion of certification for
software and software-hardware tools for ensuring the security
of information technologies, including secure means of informa-
tion processing.

4. Legislative provisions regarding the storage of personal data as
provided for by the ‘Yarovaya law’ contradict the EU General Data
Protection Regulation. The Russian business community does not
understand how it might be held liable for non-compliance with
the Regulation and therefore cannot estimate the risks.

5. The business community does not understand the mechanism
for assessment and making decisions in accordance with the
Federal Law ‘On the Security of the Critical Information Infra-
structure of the Russian Federation’.
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6. Russian data protection laws do not take modern technologies
and practices for the processing of personal data into account.
In Russian laws, the need to obtain consent is of high impor-
tance, and therefore most consents are not freely given and to a
certain extent are compulsory for both data controllers and data
subjects.

RECOMMENDATIONS

¢ To let the professional international business community make
suggestions as to how relevant modern digital economy con-
cepts (e.g. Big Data, the Internet of Things, etc.) ought to be
regulated. This would be done by encouraging experts from in-
ternational associations and professional unions to participate in
the activities of working teams and expert boards of legislative
and executive bodies.

¢ To return to some of the requirements of the Order of the Chair-
man of the State Technical Commission under the President of
the Russian Federation dated 27 October 1995, No. 199, regard-
ing the requirement that certification tests be carried out by ac-
credited testing centres (laboratories) using their facilities and
resources. In some cases, upon agreement with the federal cer-
tification authority (or certification authority), testing at the test
base of the applicant is also allowed.

¢ To develop a balanced approach to the allocation of costs be-
tween business and the government with respect to the imple-
mentation of the ‘Yarovaya law".

e To elaborate an official position with regard to the European
Regulation and approaches allowing effective implementation of
amendments under the modernised Convention of the Council of
Europe into Russian legislation.

» To provide official clarifications and create the conditions for a
wider practical application of legitimate interest for the purposes
of justifying the processing of personal data by data controllers.

¢ To provide official clarification for the business community with
regard to the mechanism for assessment and making decisions
in accordance with the Federal Law ‘On the Security of the Criti-
cal Information Infrastructure of the Russian Federation’.

e To elaborate mechanisms/recommendations as to how to miti-
gate the risks of ‘indirect’ restriction of access to legal Internet
resources and services.

¢ To develop approaches to defining the legal status of Big Data,
in particular, to distinguish it from personal data, and define the
basic principles for processing Big Data, including the principle of
data minimisation and lawfulness of such processing.

STATUS AND DEVELOPMENT TRENDS IN THE RUSSIAN
TELECOMMUNICATIONS MARKET

The Russian telecommunications market continues to feature a
high degree of consolidation.

The number of phones, smartphones, tablets, and modem linkups

to the mobile internet, the main driver of operators’ revenue, is
about 100 million in Russia.
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In the corporate sector of the telecom market, commaoditisation of
traditional services continues. For example, the cost of VPN con-
nections is dropping on average by 11% per year, and since 2013
it has dropped by one-half. In the future, the main driver of the
market will be new services, for example, clouds. In 2018 the Rus-
sian market of Infrastructure as a Service (IaaS) services grew by
27% and its volume reached RUB 16 bin. IaaS is one of the most
dynamic sectors of the ICT market; in the coming years its growth
rate will remain high, and in four years the volume will double.

Innovations are stimulating the development of a society com-
pletely attuned to connection to the internet. The most promising
developing segment of the market is called the Internet of Things
(IoT), a system that connects objects to the net. Today, M2M con-
nections worldwide show an annual growth of 40%. With the rise
of IoT, this segment could experience explosive development.

The distinctive features of this year include numerous tests, pilot
projects, and experimental site deployments, as well as the devel-
opment of a strategic attitude on the part of the state to the digital
transformation of the Russian economy.

At present, the transport industry, valued at RUB 13.1 bln, is the
leading segment of the IoT market. It is largely formed by the M2M
systems of automotive telematics (they comprise about 44% of the
current number of all current M2M connections).

In the long term, however, analysts expect the greatest growth in
the implementation of IoT solutions to be in retail. Today, in this
industry, there are 1.4 million connected devices, while by 2020
their number is expected to grow to 4 million units. The transport
industry will also demonstrate significant but less rapid growth,
with a forecasted increase from 2.3 to 3.2 million devices.

Among the communication standards used in the Internet of Things,
the leader was the traditional 2G/3G/4G standards, with 18.9 million
connections expected by the end of 2018. In 2018 the new LPWAN
communication technology exceeded 600,000 connections. Such a
relatively small number can be explained by the need to deploy spe-
cialised infrastructure. In 2018, some Russian telecom operators an-
nounced deployment of LPWAN networks based on LoRa technology
in a number of large cities throughout Russia. Another promising
standard of communication in the Internet of Things market is called
NB-IoT and can be deployed on the existing mobile network infra-
structure with only minor upgrades, and therefore it is expected that
mobile operators will show great interest in this standard. However,
the major expansion of NB-IoT is expected after 2020 due to the
need for investment in the development of networks.

Another in-demand segment of the corporate ICT market is in-
formation security. According to IDC's forecast, by 2022 the aver-
age annual growth rate of the corporate IS services market will
be 3.9%. This is facilitated by an increase in the number of cy-
berthreats; the development of the Internet of Things alone will
provoke a rampant increase in the number of devices connected to
the global network in the coming years. The presence of so many



European Business in Russia: Position Paper | 2020

unmanaged or poorly managed devices will lead to the need to
protect both existing online services and newly connected objects.

All these developments will force telecom operators to create new
business models, since the usual minutes and megabytes do not
allow them to fully participate in additional value creation for IoT
projects, where the main players are comprised of IoT platform
and software developers, as well as system integrator companies.
Many telecom operators are expanding their competencies, offer-
ing communication services as the basis for the reliable operation
of fully managed services and solutions in the fields of the Internet
of Things and Big Data, information security, video-conferencing
and unified communications, the cloud, and many more.

The new generation of 5G mobile communications is the most dis-
cussed issue related to telecommunications at the moment. One
of the most difficult issues is the allocation of frequencies for the
deployment of 5G communication networks.

The most common frequency range for the implementation of 5G
networks around the world is the 3400-3800 MHz range. The reason
is that, in most countries, there are quite wide free frequency bands
in this range, about 100 MHz per operator, which can be used to
transmit growing volumes of traffic. At the same time, in combina-
tion with lower frequencies, this range allows for reliable coverage,
including indoors, based on existing base station sites. The wide
availability of this range in many countries makes it a priority in the
course of developing user devices, primarily smartphones.

The 4800-4990 MHz range, which is being discussed in some coun-
tries, including Russia, is still much less popular. Devices support-
ing this range are expected within 2-3 years.

Another frequency area which is used in the world for the devel-
opment of 5G networks is the frequency ranges above 26 GHz.

Currently only operators from the USA work in these ranges. In
the future, other countries will join them, primarily Europe (ex-
pected in 2021) and South Korea. Ultra-high ranges (> 26 GHz)
are attractive for several reasons: 1) high available capacity (up
to 1000 MHz per operator); 2) compact antenna sizes (antenna
size depends on the wave length, which is the reciprocal of
the transmission frequency); 3) the ability to create networks
with ultra-low latency. The last point is very important when it
comes to remote control of machines and mechanisms, auto-
mation of production, traffic management and other scenarios
that require transmission of information in so-called real-time
mode, when the latency for data transmission does not exceed
5 ms (for comparison, typical latency nowadays is 20-30 ms
and higher).

Thus, the achievement of all the tasks and expectations related
to 5G technology requires a combination of three areas of fre-
quency ranges: 1) below 3 GHz for coverage and moderate ca-
pacity; 2) from 3 to 6 GHz for high capacity; and 3) over 26 GHz
for scenarios with low latency, ultra-high capacity and industrial
automation.

The absence of any of these frequency components entails a signif-
icant increase in time and costs for implementing fifth-generation
networks, to the point of the practical impossibility of finding an
economically viable solution.

In the Russian Federation, the most promising band (3400-3800
MHz) is occupied mainly by military and satellite communica-
tion systems, which are not planned to be transferred to other
frequencies in the near future. Operators and equipment manu-
facturers expect the regulator to resolve the issue of frequency
allocation/clearing as soon as possible; otherwise, Russia may
significantly lag behind the rest of the world in introducing and
developing a new generation of communications.
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PRODUCTION AND INVESTMENT RAISING

The Association of European Businesses pays special attention to
the economic category of production localisation. The growth of
the percentage of the added value produced by foreign business
entities in the Russian market promotes the economic advance of
regions and the development of the domestic supplier sector and
guarantees the transfer of know-how in the areas of technology,
production, and management.

The increase in localisation indicators is primarily ensured by tar-
geted state policy in the sphere of attracting foreign investments
for local production capacities. Such tools include both direct poli-
cies with short-term effects, such as establishing special economic
zones, tax and customs preferences, state subsidies, etc., and
measures that will have a long-term indirect effect, such as devel-
opment stimulation for small- and medium-sized business acting as
suppliers, improvements in the educational training of competitive
staff, and the streamlining of bureaucratic processes.

The Committee is actively involved in localisation development in
Russia and holds regular meetings and consultations in this area.

ISSUES

The Committee has identified three clusters of challenges related
to the development of enterprises of foreign companies in Russia.

ESSENTIAL CLUSTER

The urge to substitute all procurement with local products that are
often inferior analogues to imported originals in terms of a number
of characteristics undermines the quality of the means of produc-
tion being created inside Russia. The whole programme gets stuck
since highly processed components and materials produced locally
do not meet the required quality level, having defects at previous
production phases. It results in higher costs in the final product,
both for companies and for the state.

¢ The economic basis for the localisation strategy and programme
has not been properly prepared. This programme seems to be
implemented manually. And its implementation contradicts eco-
nomic laws and global tendencies of labour specialisation. Key
components of production tend to focus on one place. Local pro-
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duction is developed to reduce the costs of logistics and the use of
manufactured products primarily in local markets. Underestimat-
ing such global tendencies in Russia when developing local pro-
duction leads to the problem of international corporations being
unable to justify the feasibility of production projects in Russia.

e The internal Russian market capacity is too small, which is
caused by extremely limited solvent demand, to justify the fea-
sibility of local production, especially for the fabrication of auto-
mation components, since the pool of engineering companies
and comprehensive solution developers is too limited in Russia
as there is little motivation for export from Russia.

e The cost of loans needed to develop the technological base of
enterprises is very high, which hinders their modernisation.

¢ High administrative/bureaucratic barriers, the intricacy of and con-
tinuous changes in Russian legislation in the area of production
organisation result in high administrative costs. International com-
panies have to employ a large number of lawyers just to prepare
documents and supervise necessary changes in processes, while
the majority of suppliers of technologies and ready products are
small companies that cannot afford this. To obtain state subsidies,
it also requires the preparation of a large number of documents,
as well as participation in the tender, which requires a significant
amount of employees’ time without a guarantee of success.

ENGINEERING CLUSTER

¢ Low automation levels and aging equipment at many facilities of
potential suppliers, which leads to low quality and high cost of
products of such facilities.

e Low labour productivity (the mean value in Russia is less than
one-third of the same value in the US).

¢ Shortage of trained personnel (blue-collar workers and engi-
neers) able to work with cutting-edge equipment and technolo-
gies. Although the situation is improving, it remains quite acute.

INFRASTRUCTURE CLUSTER

¢ Poor infrastructure (except for some regions) and high adminis-
trative/bureaucratic barriers in some regions.

¢ High overhead expenses.

e The underdeveloped state of small- and medium-sized busi-
nesses that are the basis of the component production industry
worldwide.
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RECOMMENDATIONS

The Committee suggests the following approaches for the state to

encourage foreign investment in Russian production capacities:

¢ To share risks with manufacturers, providing a preferential pe-
riod for investment industrial projects, depending on the produc-
tion type and payback period.

¢ To continue creating technological clusters with complete infra-
structure, including production premises, using the positive ex-
perience of certain regions.

¢ To provide companies with more than 40% foreign capital and
exporting more than 30% of their production outside of the Cus-
toms Union with special fiscal exemptions.

¢ Technological cluster residents should not pay rent for 5-8 years
and should be freed from a number of taxes, as in special eco-
nomic zones. Residents should be invited to technological clus-
ters with the purpose of establishing links between them so as to
create process chains. Manufacturers of components mandatory
for localisation should be invited to such technological clusters
from the outset. The efficiency of technological clusters should
be evaluated by the number and sophistication of the production
chains arranged on them rather than by the number/volume of
investment(s) involved.

¢ To provide financial support to local, medium-scale businesses
complying (or clearly declaring their intention to comply) with
the product quality requirements of foreign investors (or subject
to the approved modification programme to achieve compliance
in the coming year).

¢ To ensure the independence of the judicial system of the Russian
Federation, to develop procedures for property and investment
protection against illegal takeovers, artificial bankruptcy, and
pressure from other asset-grabbing entities, as well as to reduce
the administrative burden on investors by limiting the control
and supervisory function of state bodies.

¢ To change the approach to production localisation in the Rus-
sian Federation, focusing on the development of areas in which
Russian manufacturers have the greatest competencies, taking
into account the possibility of their integration into global supply
chains. To provide preferential treatment for imports of products
in which Russian components are used.

¢ In order to stimulate solvent demand, to provide the opportunity
to obtain loans with a low interest rate both for manufacturers of
products and for their customers.

ISSUE

The policy of import substitution of products of the Russian gov-
ernment was implemented by Resolution of the Government of the
Russian Federation No. 719 dated July 17, 2015, *On Confirmation
of Production of Industrial Products on the Territory of the Rus-
sian Federation’, in which the principle of performing mandatory
technological operations in the country was adopted as the main
criterion for recognising the Russian origin of products. This re-
quirement concerns almost all major industries, and both the list of
mandatory operations and the list of regulated industries continue
to expand.

The lists of production operations have been elaborated on the
basis of the current production process of enterprises that are
already monopolists in their sectors. Therefore, this principle
strengthens their monopolistic position and completely excludes
them from competition, eliminates incentives for the technologi-
cal development of production and the improvement of the tech-
nical level of products, reduction of its cost and improvement of
economic efficiency and competitiveness. In addition, buyers of
such products are doomed to use outmoded equipment at exces-
sive prices.

The principle of selecting production operations and significantly
expanding their list, as well as assigning each operation a certain
number of points, was introduced as an alternative to the principle
of mandatory production operations in the automotive industry.
Depending on the number of points assigned to the products, the
manufacturer gets access to certain forms of state support. The
progressiveness of the new method should be noted, which pro-
vides more freedom to manufacturers in the choice of operations,
however, it has a number of drawbacks.

LIST OF OPERATIONS

The choice of operations included in the new list is not optimal. For
example, an excessively large number of newly introduced opera-
tions are related to producing automotive electronics. Since the re-
quirement for manufacturing electronic components in the Russian
Federation was not previously posed to automakers, most of them
were not prepared to master their production. Given the criticality
of electronic systems and, accordingly, the software for them in a
modern car, the cost of their development is extremely high, and
debugging and testing take a very long time. It seems extremely
economically inefficient to develop a separate version of the soft-
ware for the Russian market with a transfer of intellectual property
rights to this version to a company registered in the Russian Fed-
eration. It is also unlikely that Russian software will be used as the
only one installed on internationally manufactured cars produced
worldwide. The fact that the production of automotive electronic
systems is poorly developed in Russia, in general, should also be
taken into account.

The list of production operations also includes the use of Russian
paints and varnishes, although even Russian automakers refuse to
use them.

CONSIDERATION OF THE SPECIFICS OF DIFFERENT
CLASSES OF CARS

When developing a new list of production operations, the specif-
ics of the production of different classes of automobiles (cars,
trucks, buses) were not taken into account, although the volume
of their production, which has a key effect on cost, can differ by
a thousand times. Due to this circumstance, creating in Russia a
cost-efficient production process for technically complex compo-
nents, such as engines or gearboxes for trucks, is almost impos-
sible.
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Due to the significant differences in the sizes of the same compo-
nents for trucks and cars (for example, windshield, body kit ele-
ments), investments in equipment for their production, and hence
the cost-efficiency of production, differ by several times.

MASTERING THE PRODUCTION OF COMPONENTS

The components, the investments in the production of which
were previously made by car manufacturers (car glass, noise
insulation, wiring, fifth wheel and coupling devices, etc.), were
not reflected in the list, which leads to the depreciation of in-
vestments already made. In addition, investors are worried that
subsequent amendments to the Resolution of the Government
of the Russian Federation No. 719 may also depreciate future
investments.

RECOMMENDATIONS

Since the point system for evaluating production in the Resolution
of the Government of the Russian Federation No. 719 can be ap-
plied to all industries, bring to the notice of the representatives of
the Ministry of Industry and Trade and the Ministry of Economic
Development the position of international investors developing
production in the Russian Federation that in its current form it does
not give an objective assessment of the localisation of produc-

tion. Either its careful adjustment is required, which would take
into account the specifics of the production of different categories
of the same product, as well as the development of aftermarket
coverage, the availability of spare parts, the development of the
competencies of local personnel, etc., or its replacement with an
integrated system that would evaluate investment activity in the
Russian Federation as a whole, for example, evaluation based on
value added.

ISSUE

A very negative factor significantly restraining the process of local-
ising production in the Russian Federation is the economic sanc-
tions of the United States and the European Union against indi-
vidual Russian enterprises. Companies from these countries are
not able to cooperate with enterprises under sanctions, despite the
good production potential of some of them.

RECOMMENDATION

To recommend to the government of the Russian Federation to
study the possibility of taking measures to lift the sanctions from
the enterprises that have the best prospects for international part-
nerships, bearing in mind the experience of lifting sanctions from
UC Rusal.

B commITTEE MEmBERs [

ABB e Alstom Transport Rus LLC e Atlas Copco, JSC e BEITEN BURKHARDT e Bryan Cave Leighton Paisner (Russia) LLP
e Caterpillar Eurasia LLC e Deloitte ¢ DLA Piper e Dow Europe GmbH Representation office e General Electric e John
Deere Rus, LLC e Legalife Law Firm e Mitsubishi Electric ¢ PwC e Pepeliaev Group, LLC e Phoenix Contact RUS OO0 e
Radius Group e Robert Bosch OO0 e Schneider Electric ¢ Siemens e Technology Company Schlumberger LLC ¢ THOST
Russia Project Management e VEGAS LEX Advocate Bureau e VR Group e Wacker Chemie AG.

64



European Business in Russia: Position Paper | 2020

RETAIL TRADE COMMITTEE

Chairperson:
Alexey Grigoriev, METRO AG

Committee Coordinator:

Saida Makhmudova (saida.makhmudova@aebrus:ru)

REGULATION OF TRADE ACTIVITIES
ISSUE: GOVERNMENT REGULATION

Federal Law No. 273-FZ dated 3 July 2016 ‘On Amending the
Federal Law 'On the Fundamentals State Regulation of Trade
Activity in the Russian Federation” and the ‘Code of Administra-
tive Offences of the Russian Federation’ have introduced significant
changes to government regulation of the consumer market.

According to the official justification, these amendments are
aimed at strengthening food safety and eliminating unfair prac-
tices on the market. In fact, they have become an unprecedented
interference of the government in the freedom of contractual re-
lations between counterparties imposing a fundamentally new,
so-called ‘front-margin’, model of interaction between trade and
suppliers.

The transition to a new format of relations within the limited time
established by law required all market participants to mobilise
significant resources. In addition, due to insufficient clarity of the
text of the amendments, market participants needed clarifications
from the Federal Antimonopoly Service which were received just 6
weeks before the end of the transition period. Business also expe-
rienced significant difficulties in the first half of 2017 due to mass
verification of implementation of the given law, when the territorial
departments of the FAS in each region demanded a huge amount
of documents.

Ultimately, the majority of market participants were able to adapt
to the new legislation, but it became obvious that the adopted
amendments have seriously complicated conditions for doing
business, especially for small and medium enterprises both in
trade and in the food industry. The dramatic limitation of suppli-
ers’ ability to use distribution networks’ services for the promotion
and logistics of goods, and an overall increase in the transpar-
ency of purchase prices led to increased price competition in the
context of which the competitiveness of small and medium-sized
enterprises fell.

The November 2018 amendments to the Trade Law on the prohibi-
tion of returns of food again hurt small and medium-sized enter-
prises’ position in the consumer market.

In parallel, at the end of 2018, the Government of the Russian
Federation initiated a procedure of actual impact assessment of the
2016 amendments which was intended to establish the effective-
ness of such amendments taking into account the stated goals.
The above assessment is currently nearing completion.

ISSUE: SELF-REGULATION

Due to the radical strengthening of government regulation of trade
in 2016, the development of self-regulation in the consumer mar-
ket was ‘frozen’ until market participants have adapted to working
under the new rules. Thus, the dialogue between self-regulation
participants was only resumed in H2 2017 when work began on
adapting the Code of Good Practices to take the new legislative
reality into account, as did discussion about the prospects for self-
regulation in Russia and its future mechanism. In March 2018, the
Working Group of the Intersectoral Expert Council presented the
approved version of the revised Code; the Chamber of Suppliers,
however, blocked its adoption due to the dissatisfaction of several
supplier associations with the results of the Working Group.

In 2018-2019, the self-regulation process was, in fact, restarted
under the chairmanship of A. Sharonov, rector of the Moscow
School of Management SKOLKOVO. Retailers confirmed their com-
mitment to the current version of the Code of Good Practices and
the decisions of the CGP Compliance Commission, with the excep-
tion of those Commission decisions that were officially disputed by
ACORT. At the same time, representatives of retailers and suppliers
resumed negotiations to finalise certain provisions of the Code. The
Good Practice Commission shifted to a more regular and systemic
mode of operation.

RECOMMENDATIONS

Undoubtedly confirming its belief in the counter-productiveness of
the 2016 edition of the Trade Law, the Retail Trade Committee
considers any further tightening of government regulation of trade
activities to be extremely harmful. The Committee draws particular
attention to the fact that the desire to over-regulate civil law rela-
tions between trade and suppliers gives the business community
a clear signal of Russia’s abandonment of market economy princi-
ples. This undoubtedly affects the overall business and investment
climate in the country.
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Ultimately, one can proceed from the assumption that further
growth in the regulatory and financial burdens on trade, alongside
the reduced profitability of trade, will become a factor in reducing
business and investment activity in this industry which still remains
one of the segments of the Russian economy that attracts invest-
ment, both Russian and foreign.

The Retail Trade Committee considers it appropriate to complete the
actual impact assessment of the 2016 amendments to the Trade Law.
In addition, it is necessary to initiate a similar assessment in relation
to amendments to the Trade Law concerning prohibition of returns.

The Association fully supports the efforts of market participants
to develop a self-regulatory system that would encourage market
participants to expand application of good practices and empha-
sises the need for a moratorium on any new tightening of the Trade
Law, at least until the assessment is completed with respect to the
amendments previously adopted in 2016-2018.

In the future, it is necessary to create an effective mechanism
where any initiatives for regulatory changes in the field of trade,
including amendments to the Trade Law itself, should be consid-
ered first and foremost within the framework of self-regulation by
representatives of trade company associations (including small and
medium-sized trade enterprises) and suppliers.

STRATEGIC DEVELOPMENT OF TRADE
ISSUE

Trade is one of the main sectors of the Russian economy and the
largest employer in the country. At the same time, there is currently
no long-term strategy for trade development at the state level that
would serve as a key document defining state policy and, accord-
ingly, practical actions of government bodies at all levels in relation
to this industry, ensure the predictability of the investment climate,
and be linked with plans for the development of related industries
(agricultural production, transport infrastructure, healthcare, etc.).

In addition, a new version of the Food Security Doctrine of the Rus-
sian Federation is being developed which, in our opinion, should
also reflect the systemic key role of trade in the reliable provision
of affordable high-quality food to the Russian population.

RECOMMENDATIONS

We consider it necessary for the Government of the Russian Fed-
eration to finalise the draft Trade Development Strategy and the
Food Security Doctrine taking into account the need for their coor-
dination on the basis of the following fundamental conditions for
effective trade development:

e promotion of competition in trade, predictability of government
regulation, and development of self-regulatory mechanisms;

¢ promotion of growth in the volume of food trade, rather than the
statistical number of retailers;
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¢ support for the purchasing power of the population, including
through the introduction of food aid programmes;

o support for the investment attractiveness of wholesale and retail
trade;

¢ systemic support for SMEs in the field of trade;

e support for the development and legalisation of the wholesale
segment;

¢ support for domestic production enterprises producing modern
warehouse and retail equipment;

o state assistance to trade enterprises in the development of qual-
ity and safety control systems for food products to be sold;

¢ optimisation of information exchange between all parts of the
distribution chain and with the state, including through the in-
troduction of an integrated system for labelling goods, as well as
abolition of previously created systems that will become redun-
dant;

¢ development of training of qualified personnel for food logistics
and wholesale and retail trade, increasing the prestige of the
profession;

 fighting against ‘regional protectionism’ (that is, formal and infor-
mal barriers to entry into the regional market of goods from other
constituent entities of the Russian Federation) within the frame-
work of inter-regional integration in the field of food markets;

¢ inadmissibility of state regulation of prices or mark-ups on consu-
mer goods (with the possible exception of emergency situations);

¢ introduction of international goods safety and quality standards
in the Russian Federation (including in order to increase the ex-
port potential of products).

REGULATION OF THE ALCOHOL MARKET
ISSUE: USAIS

Beer check and declaration

The possibility of arranging for the traceability of unlabelled prod-
ucts (beer, beer drinks, cider, perry, and mead) by a certain param-
eter is currently being considered. However, in order to organise
the transition from writing off unlabelled products to a ‘beer check’,
significant improvements in cash register software is required
which will require significant financial costs, and, in addition, its
implementation will take from 9 to 12 months.

Update of the UTM

In the event of global changes in the UTM, it is necessary to adjust
the operation of cash systems which will require additional time,
significant financial costs, and possible revision of business pro-
cesses and IT tools.

Elimination of regrading in bottle-by-bottle tracking
Market participants do not actually use the regrading functionality
due to ambiguous understanding and a rather complicated scheme
for eliminating regrading in the case of bottle-by-bottle tracking.

Electronic signatures
The draft Federal Law ‘On Amending Certain Legislative Acts of
the Russian Federation in Connection with Improving Regulation
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in the Field of Electronic Signatures’ (https://sozd.duma.gov.ru/
bill/747528-7) in its current version significantly complicates the
process of obtaining an electronic digital signature which can lead
to an unnecessary administrative burden and an increase in the
time required to obtain an electronic signature verification key cer-
tificate for the functioning of the Unified State Automated Informa-
tion System in stores and warehouses. Thus, in the event of a key
breakdown, it will take a significant amount of time to replace it
which means blocking work with alcoholic beverages.

RECOMMENDATIONS
We consider it appropriate:

¢ to take into account the deadlines for improving cash register
software when making decisions;

e to involve market participants in the discussion of upcoming
changes;

e if a decision is made to ensure the traceability of unlabelled prod-
ucts, to cancel declaration of beer, beer drinks, cider, perry, and
mead;

e in conjunction with market participants, to revise the scheme for
eliminating regrading of labelled products for possible optimisa-
tion.

ISSUE: LICENSING

Currently, disproportionately tight regulation is in place in the field
of licensing: licence revocation or suspension are provided for in
the case of almost any violation (including minor errors in docu-
mentation). Given the fact that all the stores of one retail chain in
a region are included in a general licence, a violation committed by
one store entails stopping the sale of alcohol products by all the
stores in the said retail chain in the corresponding region.

In addition, protectionism is observed in a number of regions,
namely, imposition of special conditions for obtaining or renewing
licenses.

There are no unified rules for specifying the address of an ob-
ject. In practice, they vary from region to region. For example,
in the Nizhny Novgorod region, it is sufficient to indicate only the
house number, while in Moscow, the address must be indicated in
full, down to the room and office numbers. The licensing authority
makes a request to the Unified State Register of Taxpayers to con-
firm the numbering of the premises. As a result, it turns out that if,
due to minor repairs in the office part, for example, the numbering
of rooms in the entire store changes, then it is necessary to renew
the licence and undergo new licensing checks.

The problem with tax arrears remains unsolved; information from
the tax authority can take up to 15 business days to arrive, so the
deadlines for submitting documents for prolongation are shifted.

There are no unified rules for conducting field licensing checks in
each region. For example, in Moscow, the inspection is conduct-

ed with audio/video recording; in the Tambov region, there is no
on-site inspection; in the Lipetsk region, the inspection is carried
out by analogy with the inspection for the licence for purchasing,
storage, and supply of alcoholic products — in each region it is

necessary to adapt to the characteristics of a particular licensing

authority.

Regional protectionism may also manifest as follows:

¢ regions with double — pseudo-voluntary — certification;

¢ regions requiring monthly submission of a declaration on the vol-
ume of alcohol turnover which creates excessive pressure on the
business;

e regions that introduce their own trade rules — regional minimum
retail prices, a ban on alcohol trade in the licensed object at the
discretion of the licensee — permission to trade only in a strictly
defined place in the store (on a certain shelf in the department);

¢ regions that block business — refusal to issue a licence in the
event of failure to comply with the requirements of certain
authorities.

RECOMMENDATIONS

1. To improve the Draft Law ‘On Amending the Federal Law ‘On
State Regulation of the Production and Turnover of Ethyl Alcohol
and Alcoholic and Alcohol-Containing Products, and on Limiting
the Consumption (Drinking) of Alcoholic Products’ with the aim
of:

¢ excluding the possibility of refusal to issue a licence if the infor-
mation about the building contained in the documents does not
match the data found during the inspection;

¢ introducing an accelerated and simplified procedure for issu-
ing/prolonging a licence in the event of a change in the official
address by decision of the relevant authorities (while maintain-
ing the previous physical location of the building or premises
indicated in the licence);

 providing for the possibility of eliminating tax debt without denial
of licence issuance (suspension of consideration of the appli-
cant’s documents until the debt is repaid);

e issuing a separate licence for each object;

¢ forming a single procedure to be followed in the event of suspen-
sion of the licence;

e excluding the requirement for a warehouse if the applicant
applies for a licence for the retail sale of alcoholic beverages.

2. To adopt a single regulation on licensing the retail sale of alco-
holic beverages.

ISSUE: SHIPPING DOCUMENTS

In accordance with applicable law, the turnover of alcoholic bever-
ages with excise stamps and federal special marks of the old type
shall be accompanied by the documents specified in Article 10.2. of
Federal Law No. 171-FZ dated 22 November 1995 ‘On State Regu-
lation of the Production and Turnover of Ethyl Alcohol and Alcoholic
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and Alcohol-Containing Products, and on Limiting the Consump-
tion (Drinking) of Alcoholic Products”. In the case of transition from
batch accounting to bottle-by-bottle tracking, the requirement for
the availability of the above documentation remains the same,
which, in our opinion, is an excessive condition.

RECOMMENDATION

To consider the possibility of canceling the requirements for the
execution and availability of shipping documentation for alcoholic
products with excise stamps and federal special stamps of the old
type transferred to bottle-by-bottle tracking.

ISSUE: INCREASING THE AGE OF BUYERS OF ALCOHOLIC
BEVERAGES

In accordance with Draft Law No. 760375-7 ‘On Amending Arti-
cle 16 of the Federal Law ‘On State Regulation of the Production
and Turnover of Ethyl Alcohol and Alcoholic and Alcohol-Containing
Products, and on Limiting the Consumption (Drinking) of Alcoholic
Products’ (in terms of provision of public authorities of constitu-
ent territories of the Russian Federation with powers to establish
restrictions on the retail sale of alcoholic beverages and the retail
trade of alcoholic beverages in case of the provision of food ser-
vice to persons under the age of 21), it is proposed to empower
the regions to increase the minimum age for the sale of alcoholic
beverages to 21 years.

In the event of adoption of such decisions by regions, there is a
significant risk of an increase in unreasonable fake inspections
involving underage buyers and buyers who have not reached the
age of 21 who will provoke the sellers to commit an offence. This
is due to the fact that it will be much more difficult for the sellers
to visually determine if a buyer has reached the age of 21. Ac-
cordingly, in many cases, they will have to require documentary
evidence of the buyer’s age. This will affect the speed of service
which, in turn, will require restructuring of the operation of cash
systems, involving financial costs and a possible change in busi-
ness processes.

RECOMMENDATION
Not to increase the minimum age for buyers of alcohol products.
ISSUE: DISTANCE TO SOCIAL FACILITIES

Each region of Russia has its own standards for the minimum
allowable distance from children’s, educational, medical, mili-
tary, and other institutions to trade outlets selling alcoholic
beverages. Trade enterprises face risks of licence cancellation
in the event of involuntary violation of the minimum distance,
for example, in cases where social facilities arose within this
minimum acceptable distance after the opening of the shop. For
such cases, Clause 11 of Article 16 of 171-FZ provides for the
possibility of preserving the licence and its prolongaion, but not
for more than 5 years.
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RECOMMENDATION

To consider the possibility of reducing the list of social facilities,
to clarify the procedure for applying this regulation in order to
exclude the possibility of its ‘retroactive force’, to define unified
requirements for distance and calculation methods in each region.

ISSUE: ONLINE ALCOHOL SALES

Online sales of alcohol are currently prohibited. At the same time,
a large number of illegal merchants operate on the market, and
there are no mechanisms to effectively combat them. The Govern-
ment of the Russian Federation is currently developing rules for
the online sale of alcoholic beverages. The Association supports
the efforts of the Government and the Federal Service for Alcohol
Market Regulation in this area.

RECOMMENDATIONS

When developing a mechanism for online alcohol sales, to provide
for the possibility of online alcohol sales for good-faith companies
which already have not only a wholesale licence, but also a retail
alcohol licence.

To cancel the ban on advertising of alcohol products on the Internet.
To eliminate the problem in interpreting this prohibition. Based on
the letter of the FAS Russia dated 20 July 2016 No. AK/49414/16,
it is advisable to amend Subclause 8 of Clause 2 of Article 21 of
Federal law No. 38-FZ dated 13 March 2006 ‘On advertising".

WASTE MANAGEMENT LAW
ISSUE

When concluding agreements with regional operators for waste
management, AEB member companies currently face a number of
problems. The main ones are: in different regions of the Russian
Federation, different methods for commercial accounting of mu-
nicipal solid waste (MSW) are used even in cases where companies
use identical equipment for accumulation of MSW.

Decree of the Government of the Russian Federation No. 1156 dated
11 November 2016 (Clause 15 of Section V of the approved standard
contract) provides for the choice of a method for accounting munici-
pal solid waste in accordance with the Rules for commercial account-
ing of the volume and/or mass of municipal solid waste approved by
Decree of the Government of the Russian Federation dated 3 June
2016 No. 505 ‘On Approval of the Rules for Commercial Accounting
of the Volume and/or Mass of Municipal Solid Waste”. Thus, the use
of @ number of methods for accounting MSW is allowed:

¢ by estimation, based on the standards for accumulation of MSW;

¢ by estimation, based on the number and volume of containers
for storing MSW;

¢ based on the mass of MSW, determined using measuring instru-
ments.



European Business in Russia: Position Paper | 2020

Moreover, the choice of accounting method is not regulated and is
actually chosen at the discretion of the regional operator.

In addition, the possibility of reforming the waste management
system is being actively discussed which could lead to a signifi-
cant increase in the financial and administrative burden on trading
companies, in particular, in connection with an increase in eco-fee
rates and new requirements for organising collection and logistics
of containers and consumer goods that have lost their consumer
properties.

RECOMMENDATIONS

¢ The Government of the Russian Federation/Russian environmen-
tal operator shall give clear instructions to regional operators
regarding the abandonment of the use of the estimate account-
ing method based on the standards for accumulation of MSW for
certain types of retail facilities.

¢ To establish that companies interacting with regional operators
and having no landfill sites shall account for MSW by estimation
based on the number and volume of containers for MSW storage
using the compaction coefficient determined by the proposed
methodology.

e To establish that companies interacting with regional operators
and owning their own landfills shall account for MSW based on
the mass of MSW determined using measuring instruments.

¢ To conduct a wide discussion and the regulatory impact assess-
ment of initiatives to reform the waste management system with
the participation of companies’ representatives from the whole-
sale and retail sectors, including small and medium-sized busi-
nesses.

FOOD LOSSES
ISSUE

At present, Russia, like the rest of the world, demonstrates a grow-
ing awareness of the importance of the struggle to reduce food
losses. According to the European Commission (2011), production
and distribution account for approximately 39% of losses, trade —
5%, food service — 14%, and the end consumers — 40%.

Reduction of losses in production is, first of all, facilitated by the
introduction of new technologies and appropriate staff training. To
reduce food losses during storage and transportation, it is advis-
able to stimulate the introduction of new types of packaging that
will increase the shelf life of goods, especially perishable ones.
Trading companies, in turn, shall seek to optimise and automate
ordering procedures which will make it possible to avoid overstock-
ing of the warehouse.

RECOMMENDATION
To avoid further exacerbation of the problem, it is necessary to fo-

cus on the use of big data analytics to optimise logistics processes
and manage orders, conduct educational and training work, improve

processing technologies, and adopt legislation to stimulate the pro-
active work of businesses in this direction (including food charity).

REGULATION OF CROSS-BORDER ELECTRONIC TRADE IN
THE RUSSIAN FEDERATION

ISSUE

Over the past 7 years, the government and the expert community
have been discussing the regulation of cross-border online trade
in Russia.

E-commerce in Russia is the most rapidly growing distribution
channel in terms of volume and importance for many enterprises.
According to current estimates, the cross-border segment accounts
for more than 30% of the e-commerce market, with sales volumes
of more than RUB 500 bIn in 2018. As of September 2018, Rus-
sian Post was importing more than 1 million parcels per day from
abroad. In 2020, the cross-border segment is expected to account
for more than 40% of online sales. The cross-border sector is the
basis of the commercial ecosystem for many stakeholders and in-
cludes the processing of information, sales, payments, and supply
of goods from more than 100 countries to Russian consumers.

ADVANTAGES AND DISADVANTAGES

e Russian market participants operating under the general taxa-
tion regime show concern that current regulation negatively af-
fects competition. A foreign seller is exempt from VAT and must
pay duty only if the sale exceeds a threshold of EUR 500. This is
unfair in relation to local manufacturers and companies engaged
in electronic trading with Russian consumers within the country.
The government does not receive tax and customs revenues. Do-
mestic manufacturers and retailers suffer losses due to the ad-
vantages given to external competitors. Since January 2017, the
Russian government has already introduced VAT for cross-border
sales of services (software, music, etc.). It is important to take
similar measures with respect to the sale of tangible products.

o Other market participants suggest that introduction of VAT and
customs duties for cross-border sales will lead to negative conse-
quences for Russian consumers (price increases, reduced selec-
tion). New trade barriers will appear that will affect the business
associated with the cross-border trade channel. It is expected
that a gradual increase in taxes and fees will be less than the
government’s investment in organising collection and monitoring
of the additional taxes and fees.

RECOMMENDATIONS

It is important to use international experience. A number of
European countries have already introduced a VAT registration re-
gime. A study of e-commerce regulation in the European Union
and other countries will help to identify the potential positive and
negative impact of the proposed regulation on Russian consumers
and on the development of internal logistics and financial services,
including Russian Post, and to predict the expenses of the Federal
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Tax Service and the Federal Customs Service of Russia in the case
of levying VAT and/or customs duties in cross-border online trad-
ing. The experience of the Government of Russia in collecting the
‘Google Tax’ since January 2017 should be analysed in particular.

TRACEABILITY
ISSUE

In recent years, a number of electronic systems have been introduced
in Russia by various authorities to monitor and track the movement
of goods in the consumer market. This has already led to significant
costs for market participants (purchase of necessary equipment, de-
velopment/adaptation of appropriate IT solutions, training of their
own staff and partners). The lack of common standards for such
systems (a single catalogue of goods, a unified IT platform, labelling
standards, principles of traceability, etc.) dramatically reduced the
effectiveness of such systems and increased the burden on market
participants, especially among small and medium-sized businesses.

RECOMMENDATIONS

For the effective operation of the unified national traceability sys-
tem, it is necessary to fulfill the following key conditions:

¢ To develop criteria, together with good-faith market participants
(including their associations and industry unions), according to
which a decision will be made on the appropriateness of intro-
ducing labelling for a particular product category. Key, but not
exhaustive, criteria for including a product in a group of products
subject to mandatory labelling should be:

- exceeding the threshold level of the percent share of coun-
terfeit and/or contraband products (based on comprehensive
quantitative research);

- the cost of the goods and peculiarities of the production pro-
cess;

- costs for the purchase and installation of additional equipment;

- the effect of introducing labelling for each specific category
and group of goods for market participants and the investment
climate (including for small and medium-sized businesses).

e To work out, as a matter of priority, the question of creating a
single interface for business to transmit data on the circulation of
goods within the framework of existing and developed (supra-)
national information systems, eliminating duplicate functions.

¢ To harmonise the requirements of domestic traceability systems
with international practices.

¢ To provide for the introduction of traceability systems for each
specific product category only according to the results of pilot

projects by an order of the Government of the Russian Federa-

tion after all approval procedures have been completed, includ-

ing regulatory impact assessments (including assessments of the
consequences for small and medium-sized businesses).

e Itis necessary to describe the proposed system in detail in terms of:
- the rights, obligations and business models of the commercial

operator of the system (with the main provisions of the draft
regulatory legal acts);

- a description of the process of interaction between the private
operator and the market (in terms of prohibitive and permis-
sive functions);

- description of the process of interaction with government
bodies (in terms of prohibitive and permissive functions);

- the presence or absence of additional commercial interme-
diaries when working with the system;

- ensuring the confidentiality of information constituting a trade
secret;

- analysis of feasibility and costs, as well as necessary resources
for all market participants (taking into account the availability
of parallel similar systems in other categories);

- analysis of the consequences of introducing labelling for small
and medium-sized businesses in each specific market segment.

e To develop a ‘road map’ with clear deadlines for the imple-
mentation of traceability for each of the planned categories of
goods, with pilot projects providing for a sufficient transition
period during which penalties will not be applied, in order to
avoid parallel labelling in several categories in order to optimise
the burden on the business (including small and medium-sized
business).

e To develop and approve a common approach/concept for the
labelling system within the EAEU in order to avoid uncoordinated
implementation of labelling systems by the participating coun-
tries based on various standards. To develop a solution regarding
labelling of imported goods released for free circulation in the
EAEU after completion of customs clearance, as well as regard-
ing the sale of labelled goods in retail markets, since the pro-
posed draft law does not regulate these aspects.

¢ To coordinate the format and procedure for providing data from
the information system with market participants (including
associations of small and medium-sized businesses).

e To prevent unfair competition and exclude access of participants
of goods circulation to data having high commercial sensitivity for
other companies participating in the traceability system (for exam-
ple, to information about the supply chain or sales to legal entities).

¢ To prevent the introduction of disproportionate (including crimi-
nal) liability for minor violations of the operating procedure of
such a system by business participants. To consider the possibil-
ity of using the data obtained through the labelling and trace-
ability system for a clearer division of liability for the sale of
counterfeit products between the seller and the manufacturer.

B commITTEE MEMBERS [
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SEED COMMITTEE

Chairperson:
Vladimir Druzhina, KWS

Deputy Chairperson:

Denis Zhuravskiy, Syngenta

GR-Manager:

Fatiana-Belousovich-(tatiana.belousovich@aebrus:ru)

The Seed Committee was set up in 2014 as a Subcommittee, but it
became a full Committee by the decision of the AEB Board in March
2015. Currently, it unites seven leading international seed produc-
ing and importing companies.

The aim of the Committee is to represent and lobby for its mem-
bers’ interests based on a consolidated position on the key issues
of selection and seed growing through interaction with government
bodies, public organisations, branch associations and unions to
create and support a favourable climate for business development.

Specialists from the Committee member companies, together with
the Crop Protection Committee member companies, are members
of two inter-committee Working Groups: Anti-Counterfeiting Activ-
ity and Communications and Information Support. Moreover, the
Committee has formed a Working Group on Biotechnologies.

INTRODUCTION

According to Kleffmann Group data, the global seed market in 2018
continued to grow steadily, though modestly. In 2018, the market
grew by 1% compared to 2017, and reached USD 45.2 bin.

The USA is ranked first by market volume, and growth is observed
in Eastern Europe, especially in Ukraine, and somewhat less in Rus-
sia.

In 2018, the Russian market reached USD 1.72 bin, or about RUB
108.3 bIn. The sunflower and maize markets remain the largest
segment.

Today, the further progressive development of agriculture in Rus-
sia requires innovative agricultural technology, which would ensure
the efficiency and growth of agricultural production, and decrease
the net cost of agricultural products.

CREATION OF CONDITIONS FOR LOCALISATION OF SEED
PRODUCTION IN RUSSIA

ISSUE
The Russian government continues to worry about the dependence

of Russian farmers on imported seeds for a range of important
agricultural crops. Following the meeting of the Chairman of the

Government, D.A. Medvedeyv, with the members of the Federation
Council of the Federal Assembly on February 12, 2019, the Minis-
try of Agriculture, the Ministry of Economic Development and the
Ministry of Higher Education and Science were instructed to submit
proposals to the Government of the Russian Federation on the do-
mestic selection, development and seed production of agricultural
plants, with particular attention to reducing dependence on import-
ed seed material, as well as improving the methods for protecting
intellectual property in the field of selection and seed production.

The active discussion of seed production localisation criteria for
international companies in Russia is ongoing. The Annex to the
Decree of the Government of the Russian Federation of July 17,
2015 No. 719 *On the Confirmation of Industrial Production on the
Territory of the Russian Federation’ establishes the requirements
for industrial products in order of attribution to products produced
on the territory of the Russian Federation, with regard to various
industries. Such requirements are not available for seed products
yet.

A number of regulatory acts contain a requirement to perform pri-
mary seed production on the territory of the Russian Federation
(production of parent lines of hybrids or super-elite varieties), as
well as research and selection activities for the cultivation of new
varieties and parent lines of hybrids, it can hardly be considered
as justified for classifying seeds produced on the territory of the
Russian Federation as Russian. First of all, primary seed production
is possible only under special conditions, including the availability
of special isolated breeding zones, special expensive technology,
apparatus and equipment to maintain and preserve genetic purity,
varietal and sowing features of parental forms, as well as guar-
anteed protection of intellectual property rights. Rather, it can be
implemented as the final stage of seed production localisation in
case of economic feasibility. Moreover, in other industries (machine
tools, automotive, special machinery, etc., presented in the Annex
to the Decree of the Government of the Russian Federation of July
17, 2015 No. 719), such a requirement-conducting research and
development in the Russian Federation and the production of high-
tech components is not available.

In addition, today the procedure for the import of seed samples
of unregistered varieties and hybrids for research purposes is not
regulated. There are no legal records for the exhaustive list of
documents and the volume of seed samples for import for research
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purposes in accordance with the provisions of Federal Law No. 149
‘On Seed Production’, which has undergone amendments over the
last ten years. This delays the development and adoption of the
respective regulatory legal acts, which complicates the implemen-
tation of the said procedure by companies. Adopted in 1997, the
‘Instruction on the Import into the Russian Federation and the Ex-
port from the Territory of the Russian Federation of Seeds of Plant
Varieties and Breeding Material of Animal Breeds’ contains neither
a list of documents nor sample volumes for import, and continues
to operate despite the fact that Federal Law 5605-1 of August 6,
1993 *On Breeding Achievements’ was repealed as of January 1,
2008 due to entry into force of Part IV of the Civil Code of the Rus-
sian Federation. Thus, because of the absence of an established
procedure, companies face the risk of obtaining permissions late or
not obtaining them at all, and therefore not importing samples of
unregistered seeds for R&D and selection activities.

RECOMMENDATIONS

Members of the Committee express their willingness to invest in
seed production in the Russian Federation and the construction of
production facilities. These companies already have or are planning
to launch their R&D and breeding stations, they are engaged in hy-
brid and varieties of main field crop production, and have created
laboratories for seed quality testing. Up to 40% of the seeds sold by
the Committee member companies in Russia are already produced
in Russia. However, the requirement to transfer production of parent
lines of hybrids to the territory of the Russian Federation is currently
unreasonable, and in no way encourages companies to develop pro-
duction in the Russian Federation. It is necessary to speed up the
adoption of the draft Federal Law ‘On Amendments to Federal Law
149 *On Seed Production”. This will have an impact on the elabora-
tion and adoption of certain regulations related to this law, and will
ensure its implementation. First of all, it is the ‘Instruction on the
Import into the Territory of the Russian Federation and the Export
from the Territory of the Russian Federation of Seeds of Plant Va-
rieties and Breeding Material of Animal Breeds', taking into account
the relevant norms of national legislation and the requirements of
technical regulations of the Eurasian Economic Union.

The creation of economic and legal conditions for the localisation of
the production of seeds bred in Russia will allow, on the one hand,
a decrease in the dependence of Russian agricultural producers on
the import of seeds and the related risks, and, on the other hand,
will preserve the potential for large harvests.

EXCESSIVE REQUIREMENTS IMPOSED BY FEDERAL
SERVICE FOR VETERINARY AND PHYTOSANITARY
SURVEILLANCE EMPLOYEES WHEN IMPORTING SEEDS
FROM FOREIGN COUNTRIES INTO THE RUSSIAN
FEDERATION

ISSUE

In 2019, AEB member companies began to receive refusals from
Federal Service for Veterinary and Phytosanitary Surveillance
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(hereinafter — Rosselkhoznadzor) inspectors at Russian border
checkpoints to issue phytosanitary control certificates for seed
consignments from EU countries accompanied by phytosanitary
certificates, followed by a requirement to present a separate Ros-
selkhoznadzor permit for the import of these consignments. The
inspectors referred to the Rosselkhoznadzor instruction dated
27.12.2018, No. FS-S-3/33874 on authorising the import of seed
consignments only on the basis of pre-shipment control, in accord-
ance with the requirements of Government Order 128 from Febru-
ary 8, 2018 'On the control in the places of production (including
processing), shipment of quarantine products intended for impor-
tation into the Russian Federation from foreign states or groups of
foreign states where distribution of quarantine objects character-
istic for such regulated products’ was revealed (hereinafter — the
Rules). As a basis for pre-shipment control, Rosselkhoznadzor of-
ficials requested importing companies to fill in, sign and submit to
the Agency a form — Annex to the above-mentioned Rules, called
*Notification of foreign trade participant on the beginning of deliv-
eries of quarantined products intended for import into the Russian
Federation from a foreign country or groups of foreign countries,
where the spread of quarantine objects characteristic of such quar-
antined products has been revealed, for the purpose of its use for
crops and plantings for control in places of its production (including
processing), shipment according to the international agreements
of the Russian Federation’ (hereinafter — Notification).

Members of the Committee supply the seed material based on the
law of the European Union (hereinafter — EU), and the regulations
of the Eurasian Economic Union and the Russian Federation. In
accordance with Item 6 of the Uniform quarantine phytosanitary
requirements for quarantineable products and objects, applicable
at the customs border and the customs area, which were approved
by Council of the Eurasian Economic Commission Decision No. 157
dated November 30, 2016, (hereinafter — the UQPhR), ‘quaran-
tineable products with a high phytosanitary risk may be imported
onto the customs area of the Union only upon the presentation of
a phytosanitary certificate issued by a competent body for plant
quarantine of the exporting and/or the re-exporting country, which
fully complies with Item 6 of Article 22 of Federal Law FZ 206 dated
July 21, 2014 *On Plant Quarantine’. According to Item 8 UQPhR,
‘the Additional Declaration box of the phytosanitary certificate shall
specify that the quarantineable products have been produced in
the production zones, places and/or areas free of the quarantine
pests specified in these Requirements’. Thus, the phytosanitary
certificate confirms that the imported products are manufactured
in an area free of quarantine objects.

Thus, there is a contradiction between the two documents which
are required for importing seeds into the territory of the Russian
Federation: 1) Phytosanitary certificate confirming that the prod-
ucts are manufactured in an area free of quarantine objects in
accordance with the UQPhR and Federal Law FZ 206 dated July
21, 2014 'On Plant Quarantine’ and 2) Foreign trade participant
application form to notify of the start of supply of quarantineable
products from foreign countries, affected by the spread of quar-
antine objects, which foreign trade participants shall fill out at the
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request of Rosselkhoznadzor, in accordance with Government De-
cree No. 128.

Moreover, the Rules approved by RF Government Decree
No. 128 dated February 8, 2018 do not contain the required
data for seed import planning as follows: the timeline for Ros-
selkhoznadzor requesting the competent body of the foreign
state to provide the information necessary to inspect the pro-
duction sites and/or shipment of the quarantineable products;
the timeline for Rosselkhoznadzor inspections of the production
sites and/or shipment of the quarantineable products and pro-
viding seed importers with the results and a decision on permit-
ting or refusing importation of quarantineable products into the
Russian Federation. The Application Form is also supposed to
contain the number of lots (batches), and the size of each lot,
which is obviously impracticable, as the lots are formed immedi-
ately prior to shipment.

The AEB has submitted a number of requests to the Ministry of
Agriculture, the Ministry of Economic Development and Rosselk-
hoznadzor, asking to remove the excessive requirements of RF
Government Decree No. 128, and amend it to make it more spe-
cific and, therefore, more practicable. The Ministry of Agriculture’s
position, expressed in its reply, coincides with that of Rosselk-
hoznadzor, and consists in recognising pre-shipment inspections
in the exporter countries the only efficient measure to guarantee
phytosanitary safety of seed and planting material imported from
foreign countries, including EU member states.

RECOMMENDATIONS

Taking into account the common position of the Ministry of Agricul-
ture and Rosselkhoznadzor, the Committee considers it appropriate
to involve the agricultural producers, particularly the major agri-
cultural holdings, in discussing the problem. They are expressing
concerns related to the predicted risk of failure to obtain seeds on
time and/or in full, which would lead to a failure to successfully
perform the 2020 sowing campaign.

In addition, cooperation with the state authorities, including the
RF Presidential Administration, will continue in order to explain
and prevent the adverse effects of Rosselkhoznadzor’s excessive
requirements for Russian agriculture, in particular, for the 2020
sowing campaign, due to the impossibility of the timely import of
seeds.

IMPROVING THE STATE CROP VARIETY TRIAL SYSTEM
ISSUE

State trials of seed varieties and hybrids are one of the key tools
for the development of state policy in the field of seed selection

and production.

The following requirements must be met in order to obtain objec-
tive results:

o compliance with the state seed variety trial methodology: man-
datory availability of reference standards for comparison, com-
pliance with the randomisation principle, and taking samples for
recording crop yields;

o compliance with agrotechnical measures to ensure the growth
and development of crops: appropriate preparation of soil, ferti-
lisation, and usage of crop protection products.

The following clauses are included in the contract between the
applicant company and the regional trial station for the services of
conducting state seed variety trials: 2.1.1 State trial methodology
and 2.1.2 Agrotechnical measures. However, some regional trial
stations fail to perform their obligations, thus violating the terms
of the contract. In this case, with poor soil nutrition and in the ab-
sence or insufficiency of protection from diseases and pests, seed
varieties and hybrids undergo ‘natural selection’, which violates the
principle of objective state seed variety trials.

Order No. 143 dated August 31, 2018, by the Federal State Budg-
etary Institution ‘The Russian State Commission on Testing and
Protection of Selection Achievements’ (hereinafter, the State Com-
mission) related to its key activities, on a paid basis, significantly
increased the cost of state variety tests. However, the quality of the
tests remains the same.

Furthermore, according to Order No. 8 of the State Commission of
April 18, 2018, *On the Schedule of Visits of Regional Trial Stations
by Applicant Companies’, companies are entitled to visit one re-
gional trial station. However, because of this limitation, companies
will not be able to get an idea of the results of state seed variety
trials on all varieties and hybrids submitted for state seed variety
trials. For example, the Krasnodar branch of the State Commission
has seven regional trial stations with various sets of hybrids, but
only one regional trial station may be visited. Thus, in spite of for-
mal authorisation to visit regional trial stations, companies cannot
use it to the necessary extent and obtain complete information on
crop variety or hybrid trials.

RECOMMENDATIONS

The efficacy of state trials of seed varieties and hybrids has been
enhanced significantly by the constructive dialogue between the
State Commission and the applicant companies. The Committee
began cooperating with the State Commission from the moment it
was set up, and it continues to do so based on the Memorandum
on Cooperation signed by the State Commission and the AEB at the
Interregional Seminar ‘Seed-Trial Operator Day 2015’ in Tambov,
on July 2.

The Committee’s position on the issue of improving the state seed
variety trial system provides for solutions of the following tasks:

¢ Ensuring accurate fulfilment of the procedure for issuing orders

for the supply of seed samples of varieties and hybrids for carry-
ing out state crop variety trials; informing applicant companies in
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a timely manner about current changes to the name or address
of the testing station; and compliance with deadlines of seed
order issuance, etc.

¢ Improvement of the procedure for state seed variety trials: pro-
vision of regional trial stations with specialised machinery for
launching seed variety trials; compliance with the methodology
of state seed variety trials and implementation of agrotechnical
measures for the growth and development of crops; timely noti-
fication of applicant companies about the exclusion (removal) of
a seed variety/hybrid from trials because of insufficient informa-
tion (in particular, because of the absence of distinctness, uni-
formity and stability (DUS) test results from EU states), incorrect
execution of documents, or other technical reasons; provision of
an opportunity for applicant companies to visit regional trial sta-
tions.

¢ Provision of substantiating criteria for decision-making on the
inclusion of a variety/hybrid in the State Register of Selection
Achievements Permitted for Use on the Territory of Russia to the
companies involved: influencing additional criteria on decision-
making: technological uniformity, commercial yield, transport-
ability, etc.

¢ Optimisation of maintenance of the State Register of Selection
Achievements Permitted for Use on the Territory of Russia: de-
velopment of a procedure for variety/hybrid reregistration after

10 years of its inclusion in the State Register, with subsequent
renewal of registration upon the request of the applicant without
further trials.

¢ Provision of the opportunity to a Committee representative to
attend the meetings of the Expert Commission as an observer.

CONCLUSION

With its great potential, the Committee sees its development both
in the attraction of new members and in strengthening and wid-
ening cooperation with government bodies, industry associations,
and public organisations. The top priorities are:

¢ optimising the registration procedure for new seed varieties and
hybrids;
¢ creating conditions for the localisation of seed production in Rus-
sia:
- ensuring the protection of intellectual property rights in crop
selection and seed production;
- creating conditions for the conduct of scientific research in
crop selection by international companies;
- establishing clear rules and criteria for the localisation of the
production of seeds in order to recognise them as seeds pro-
duced in Russia.
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COMPLIANCE & ETHICS COMMITTEE

Chairperson:
Anton Subbot, Baker McKenzie

Deputy Chairpersons:

Grigory Khoroshukhin, Robert-Besch;
Elena Zheltovskaya-Astrazeneca Pharmaceuticals

Committee-Coordinator:-Olga Karp-(olga-karp@aebrus.ru)

RUSSIA MIGHT IMPOSE CRIMINAL LIABILITY FOR
COMPLIANCE WITH FOREIGN SANCTIONS

ISSUE

In 2018, an initiative group of the State Duma deputies registered
a draft federal law. This document suggests amending Chapter 29
of the Criminal Code of the Russian Federation to include Article
284.2 imposing criminal liability for a refusal to enter into or per-
form transactions because of foreign restrictive sanctions, such as
those imposed by the European Union, the US and other countries,
unions, and organisations.

According to this document, criminal liability will arise for ac-
tions (omission) in pursuance of a foreign country’s resolution
on imposing restrictive measures. Such actions (omission) are
supposed to entail a restriction or a refusal to perform or enter
into an operation or transaction. Russian citizens will also bear
liability for wilful actions contributing to the introduction of such
restrictive measures.

Despite the declared goals of protecting the interests of citizens,
Russian legal entities and the Russian Federation, the adoption
of this draft law may cause an irreparable damage to the Russian
business climate. If this document is adopted in its current version,
it is highly probable that a substantial part of international business
may decide to terminate its activities in Russia. International com-
panies will not be able to comply with both foreign and national
regulations at the same time, as such regulations will contradict
each other.

A massive outflow of international companies from the Russian
market may disrupt the existing competitive environment which
will result in a rise in prices for the majority of goods and services,
including consumer goods, medicines, and industrial equipment.

This draft law will aggravate the situation for doing business in the
Russian Federation, which is already complex enough as it is.

Any liability for compliance with the requirements of applicable ju-
risdictions may lead to the most tragic of consequences both for
international business and for the Russian economy in general.

RECOMMENDATIONS
Taking the above into account, we propose:

e suggesting to the relevant committees of the Russian State
Duma that a repeat expert review of this draft law be carried
out;

¢ sending a petition to the State Duma on behalf of business as-
sociations, including foreign business associations, unions of
manufacturers and unions of consumers, to reject this draft law;

¢ sending requests to Russian federal services and ministries to
provide an expert review of the potential effect that this draft law
may have on individual sectors of the Russian economy.

THE FAS OF RUSSIA HAS PREPARED A DRAFT LAW ON
ANTIMONOPOLY COMPLIANCE

ISSUE

The FAS of Russia has finished work on its draft law on organising
domestic compliance with antimonopoly laws (antimonopoly com-
pliance). Along with the existing institutions for the prevention of
and release from liability, the purpose of the institution of antimo-
nopoly compliance is to prevent violations of antimonopoly laws.
This draft law introduces the concept of antimonopoly compliance
and provides for key requirements for the development and intro-
duction of respective compliance programmes.

For example, an effective antimonopoly compliance programme
should include:

e assessment of the risks of non-compliance with antimonopoly
laws;

¢ development of policies and procedures for mitigating the risks
of such violations;

e training of personnel on the requirements of these policies and
procedures;

¢ development of control measures to ensure compliance with
these requirements;

e appointment of a person responsible for the functioning of the
compliance programme.
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At the same time, this draft law provides for posting information
about the antimonopoly compliance programme on the corporate
website. As an additional measure to encourage the implementa-
tion of such programmes, the draft law provides for a reduced
administrative penalty for a violation that still takes place despite
the preventive measures adopted. This provision, however, will not
apply if antimonopoly compliance is organised exclusively with the
purpose of mitigating liability, rather than for the actual good-faith
prevention of violations. The company will still have the right to
prove the absence of grounds for liability, as it has taken all possi-
ble measures to prevent violations (Article 2.1 of the Administrative
Offences Code provides that liability arises only for not taking all
possible measures).

In view of this initiative, companies should also take note of
another document prepared by the FAS of Russia, namely, the
Methodological Guidelines for the Implementation of Domestic
Control over Compliance with Antimonopoly Laws, State Defence
Order Laws, and Procurement Laws. Although these guidelines
were developed for companies associated with defence orders,
they will also be useful for any company intending to implement
antimonopoly compliance. The methodological organisation of
antimonopoly compliance does not differ substantially from busi-
ness to business, and the guidelines contain extensive practical
recommendations on how to do it.

RECOMMENDATIONS

Regardless of when this draft law is enacted (which now seems inev-
itable), business should take note of it, as it reflects the unambigu-
ous position of the FAS of Russia both on the presence of an antimo-
nopoly compliance programme being a ‘best market practice” and on
the elements this programme should contain to be effective. Thus,
for companies that do not have such a programme, this proposal will
be helpful for developing one, while companies that already have
one should bring it into line with the stated requirements.

THE NEED FOR ADDITIONAL CLARIFICATION OF THE
APPLICABILITY OF THE EUROPEAN GENERAL DATA
PROTECTION REGULATIONS (GDPR) WITH RESPECT TO
PERSONAL DATA PROCESSING BY RUSSIAN RESIDENTS

ISSUE

In 2015, the European Union (EU) announced a large-scale pro-
gramme designed to improve the performance of the integrated
European market, and especially its digital segment. For example,
on 6 May 2015, the European Commission published its Communi-
cation called ‘A Digital Single Market Strategy for Europe’, and on
10 January 2017, the Communication entitled ‘Exchanging and Pro-
tecting Personal Data in a Globalised World” was published which
addressed cross-border data transmission and international protec-
tion instruments.

One of the elements of this programme is the new EU regulation
on personal data protection — the General Data Protection Regula-
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tion (GDPR) — adopted on 27 April 2016 and in force since 25 May
2018 which sets binding common principles and approaches both
for EU member states and for other member countries of the Eu-
ropean Free Trade Area (EFTA) which have implemented the GDPR
requirements in their legal systems, such as Norway, Iceland, and
Liechtenstein.

The regional sphere of application is directly enshrined in Article
3 of the GDPR and is limited to the EU/EFTA; however, the GDPR
applies to data controllers and processors located outside the EU/
EFTA. To make sure individuals are not deprived of protection they
are entitled to as per the GDPR, the processing of personal data of
subjects in the EU/EFTA by a controller or a processor that is not
incorporated in the EU/EFTA falls within the scope of the GDPR if:

o the processing of personal data of subjects in the EU/EFTA is
related to the offering of goods or services by subjects located
in the EU/EFTA, regardless whether or not it concerns payment
for them. In this case, the GDPR establishes that the attributes
that clearly confirm the intention to offer goods or services to
subjects in EU/EFTA include:

- using a language or a currency commonly used in one or more
of the EU/EFTA member states with the possibility of ordering
goods and services in this language;

- mentioning consumers or users located in the EU (Paragraph
[23] of the GDPR Preamble);

¢ the processing of personal data of subjects located in the EU/
EFTA is related to the monitoring of their actions/conduct, inso-
far as their actions are performed within the EU/EFTA. In order
to determine if the GDPR applies to data processing activities
carried out to monitor the actions of subjects, it is necessary
to establish whether individuals perform their activities on the
Internet, including the potential possibility of consistently using
the personal data processing technology, etc. (Paragraph [24] of
the GDPR Preamble);

¢ personal data of subjects located in the EU/EFTA are processed
at the order of an European operator and/or processor, if there is
a Controller-To-Processor Agreement between them and a Rus-
sian company (Article 28 GDPR).

The GDPR applies to Russian operators with regard to the pro-
cessing of personal data (telecommunications companies, Internet
companies, companies trading goods, works, and services online)
both for organisations not established in the EU/EFTA, but pro-
cessing the personal data of subjects located in the EU/EFTA to
the extent their data processing activities are related to the sup-
ply of goods and services to such data subjects in the EU/EFTA,
regardless of whether a payment is required from the subject, or
is related to the monitoring of activities of the subjects insofar as
they are carried out in the EU/EFTA.

Determining the degree of the GDPR’s applicability to specific pro-
cesses of processing the personal data of Russian organisations, in
the absence of relevant and consistent law enforcement and judi-
cial practice, remains largely the subject of private expert assess-
ments which results in significant legal uncertainty, as well as legal,
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financial, reputational, and other risks. For example, a request for
processing of the personal data of subjects located in the Russian
Federation, issued in the form of a Controller-to-Processor Agree-
ment, taking into account the GDPR requirements and mechanisms
for relations between Russian and European organisations, signifi-
cantly increases the risk that it will be considered in the EU/EFTA
to be subject to the GDPR.

RECOMMENDATIONS

¢ To identify and analyse, with the involvement of all stakehold-
ers, the legally significant characteristics of the activities of Rus-
sian commercial organisations in terms of the applicability of the
GDPR’s requirements.

¢ To develop, coordinate with all stakeholders and publish meth-
odological guidelines containing the algorithm for identifying the
level of the GDPR’s applicability to specific processes in the pro-
cessing of personal data of Russian commercial organisations.
For clarity purposes, such guidelines may describe typical situ-
ations and concrete examples of personal data processing for
various economic industries and segments, whether or not they
fall within the scope of the GDPR.

APPLICATION OF NEW TECHNOLOGIES IN COMPLIANCE
IN A DYNAMICALLY CHANGING WORLD

ISSUE

The number of legal requirements is continuously growing. Amid
such regulatory pressure, compliance experts are faced with a host
of new tasks requiring immediate attention. How can we maintain
the gold standard of compliance in a fast-changing regulatory en-
vironment?

RECOMMENDATION

Compliance is becoming an integral element of corporate cul-
ture and helps build business based on high corporate standards.
Corporate culture has a defining value for companies. Building a
corporate culture is the CEO's responsibility, but it requires input
from each and every employee. Understanding corporate values
is crucial for creating a trust-based business environment. Today,
the presence of policies and procedures alone is not enough. It is
essential to seamlessly incorporate these procedures into a com-
pany’s activities or, in other words, create a balance between ad-
equate control and acceptable risks.

ISSUE

The rapid growth of technology cannot be stopped. Whether we
like it or not, technology penetrates every sphere of human life.
Compliance is not an exception. Using artificial intelligence helps
build relations between objects. Technological progress is a driver
behind the use of technology. However, it poses new challenges for
compliance. In their activities, compliance departments are well
equipped with automated systems. Such systems are generally not

integrated with each other and are not flexible with regard to regu-
latory changes, which requires significant costs for their moderni-
sation. The question arises: ‘How has compliance been affected by
this onrush of technology?’

RECOMMENDATION

The strategy pursued by a company determines the use of technol-
ogy across the company and in all areas of its activities. Reason-
able use of technology is another factor which is no less important.
The company’s maturity and the availability of methods and in-
ternal processes, as well as the preparedness of its personnel for
automation, are factors to be taken into account. Sensible use of
new technology helps companies to progress in all their areas. New
technology is often mistrusted, which is an understandable human
reaction to everything new. Changing this way of thinking requires
time. It is important to understand that new technology will do
good and will in no way lead to any adverse consequences.

ISSUE

Using new technology becomes more complicated because of the
regulator’s requirements regarding personal data, as well as con-
flicts in the laws of various jurisdictions.

RECOMMENDATION

Companies should keep within certain legal boundaries when col-
lecting and processing personal data for commercial purposes.
Cross-border data collection is a common practice both for law
enforcement and intelligence bodies and for multi-national private
companies. This means that their activities may fall within the legal
frameworks of two countries: one in the territory where the data
are collected, and the other in the territory where the data are pro-
cessed. If different countries have conflicting legal requirements
or provisions, this may create tangled situations requiring expert
analysis.

ISSUE

The adoption of the Second Payment Services Directive has al-
lowed new players to enter the financial market and enabled the
emergence of payment start-ups offering instant transfers. Finan-
cial organisations are also trying to go digital by using mobile bank-
ing and remote services. At the same time, opening a bank account
or transferring funds may take weeks. Moreover, according to our
data, two billion people do not have ID documents and their birth
was not registered, which makes it possible to enslave them with

impunity.

RECOMMENDATION

Digital identification will not only help accelerate the opening of
bank accounts but will also address these global problems by ena-

bling access to financial services. Currently, there are already over
seven billion mobile users, and their number is constantly grow-
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ing. Digitalisation will ensure global coverage of financial services
by means of mobile technologies. The use of mobile technologies
is the first step; the second step involves their use for access to
financial services through digital identification. European banks are
developing pilot solutions for remote opening of bank accounts.

ISSUE

Modern technology is not always used to benefit society. Compli-
ance experts are finding it more difficult to cope with their duties,
as fraudsters are not idle. According to IBM, the number of cyber
attacks is 111,000,000 a year, or 300,000 a day. What must a good
compliance specialist know and be able to do today?

RECOMMENDATION

Compliance specialists need to expand their competences for
working with big data. The most in-demand areas of expertise are
the working with data and building risk assessment algorithms. At
the same time, even the newest technology requires competent
specialists who will be able to properly apply the results of its use.
This is only possible through continuous professional development.
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Committee Coordinator:

Ksenya Solovieva (ksenya.solovieva@aebrus.ru)

INTRODUCTION

Experts at the Customs & Transport Committee analyse existing
documents which regulate customs and transport activities on
an ongoing basis, as well as drafts of new regulatory documents.
Based on the analysis, the Committee develops risk manage-
ment recommendations for businesses and prepares proposals for
amending existing laws, as well as amendments to drafts of regula-
tory documents.

Experts of the Committee are included in the Public Council under
the Federal Customs Service of Russia, and the Permanent Com-
missions of the Expert-Advisory Council on Customs Policy under
the Federal Customs Service of Russia.

The Committee acts as an intermediary in constructive dialogue
between the regulatory bodies and the business community on
issues related to customs and transport in order to increase the
effectiveness of government control in the aforementioned spheres
and to improve the business environment.

Currently, the Committee has determined the most pressing issues
and proposed possible solutions.

REGULATION OF THE AUTHORISED ECONOMIC
OPERATOR CONCEPT

Since 2018, provisions have been incorporated into Eurasian
Economic Union (EAEU) customs laws designed to enhance the
development of the Authorised Economic Operator (AEQO) con-
cept:

e three types of AEO certificates, with a different package of sim-
plifications and facilitations for each type;

e expansion of the range of simplifications and facilitations;

e provision made so that authorised economic operators are cat-
egorised as low risk;

e AEO status made available not just to filers, but to anyone in-
volved in customs-related operations (customs brokers, ware-
house owners, carriers);

e the possibility of a phased annual reduction in the amount
of the AEO collateral from EUR 1,000,000 to EUR 150,000 if
the AEO certificate has not been suspended during the given
period.

ISSUE

In practice, however, the benefits to importer companies from
AEO status have been cancelled out by overall systemic changes
in the customs processing of goods. In fact, the goods of ‘ordi-
nary’ importers are often released more quickly than those of
an AEO, even when the AEO uses the ‘pre-declaration release’
simplification. Customs authorities explain this as an adjustment
of the risk management system. As a result, AEOs have not
become low-risk companies for customs authorities, and the
benefits included in EAEU laws for AEOs are not being realised
in practice.

For companies involved in customs-related operations (carriers,
customs brokers, warehouse owners), AEO status offers no practi-
cal benefits whatsoever.

Market players are especially concerned by the continuing un-
certainty as to the requirements for the AEO record-keeping and
reporting system, and providing customs authorities with access
to information from the record-keeping system. The Russian Fed-
eral Customs Service (FCS), by Order No. 2077 dated December
20, 2018, has approved the reporting forms (and the instructions
for their completion) that need to be filed annually with the FCS
by companies included in the Register of Authorised Economic
Operators. The report for 2019 must be submitted no later than
April 30, 2020. Analysis of the contents of the order and attempts
to apply it in practice have shown that the instructions for com-
pleting certain fields in the report are not stated with sufficient
clarity and detail in the FCS order and require further clarifica-
tion. The ‘traceability’ requirements for goods imported under
simplifications seem unduly burdensome for AEOs. Often, these
requirements are even more stringent than those for goods in the
processing customs procedure (for which there are no customs
charges).

RECOMMENDATIONS

To continue cooperating with Russian government authorities and
with the Eurasian Economic Commission (EEC) (including in the
context of the Working Group for the Development of the AEO
Concept in EAEU Member States) to resolve the key challenges
preventing businesses from effectively using AEO benefits. The pri-
orities are:
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¢ adoption of a Commission Decision on standard requirements for
the record-keeping system for AEO goods;

e establishing clear requirements for remote access to information
from the record-keeping system (not to the record-keeping sys-
tem itself!);

¢ adjustment of the risk management system based on the pro-
vision included in the EAEU Customs Code so that AEOs are
categorised as low risk.

ADMINISTRATIVE LIABILITY FOR CUSTOMS VIOLATIONS
ISSUE

Following numerous changes to Chapter 16 of the Code of the
Russian Federation on Administrative Offences, the issue of imper-
fect wording in the descriptions of offences remains, along with
the inadequate and disproportionate sanctions imposed for certain
customs violations.

RECOMMENDATIONS

In the Committee’s opinion, a comprehensive solution to the prob-
lem of the inadequacy of the laws on administrative liability for
customs violations will only be possible as a result of amendments
to the relevant chapter of the Code of the Russian Federation on
Administrative Offences prepared based on expert community pro-
posals subject to law enforcement practice.

In this regard, the Committee approves of the passage of the
Federal Law on Amending the Code of the Russian Federation on
Administrative Offences (No. 207-FZ of June 23, 2016) and the
Federal Law on Amending the Code of the Russian Federation on
Administrative Offences with Regard to Refining the Administra-
tive Liability for Customs Violations (No. 213-FZ of June 23, 2016),
the bills for which were drafted with the direct involvement of ex-
perts from the Committee. In addition, the Committee welcomes
the passage in the first reading of bill No. 130151-7 *On Amend-
ing the Code of the Russian Federation on Administrative Offences
(with regard to payment of fines for customs-related administrative
offences)’, which was drafted by the Russian Federal Customs Ser-
vice.

At the same time, the Committee notes that the aforementioned
pieces of legislation have by no means resolved all of the ma-
jor issues regarding the inadequacy of the laws on administrative
liability for customs violations.

In the Committee’s opinion, the most pressing issues in need of a
rapid solution at this time are those stemming from the inadequacy
of the provisions set forth in Articles 16.1(3), 16.2(1), 16.12(3)
and 16.15 of the Code of the Russian Federation on Administrative
Offences.

In view of the above, in the context of the work on a new version

of the Code of the Russian Federation on Administrative Offences,
it is imperative to undertake a complete revision of Chapter 16
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of the Code in order to bring the Code’s provisions in line with
those of the EAEU Customs Code and the Federal Law on Customs
Regulation in the Russian Federation..., and also to resolve the sys-
temic issues identified in law enforcement practice regarding the
ambiguous descriptions of offences and the discrepancy between
the sanctions provided (inadequate punishment) and the extent of
the danger to the public, the economic harm and adverse conse-
quences from the offences.

LABELLING PRIOR TO IMPORTING GOODS
ISSUE

Since entry into force of the Treaty on the Eurasian Economic
Union (EAEU Treaty), many importers have been grappling with the
refusals of customs authorities to release goods and the imposition
of administrative sanctions (including confiscation of goods) when
importing goods that do not bear the Eurasian Conformity (EAC)
mark and/or other mandatory labelling as provided by technical
regulations. According to technical regulatory requirements, the
EAC mark and other labelling must be placed on a product before
it is released into circulation. Documents regarding conformity are
issued (registered) provided that a product conforms to technical
regulatory requirements, including labelling requirements. On this
basis, customs authorities maintain that a certificate or declaration
of conformity submitted by importers does not pertain to goods
that are not properly labelled at the time when the customs decla-
ration is registered.

However, it follows from EEC Council Decision No. 44 of April 18,
2018 'On standard conformance evaluation schemes’ that goods
are released into circulation by the importer, which places a num-
ber of obligations on the latter pertaining to the subsequent com-
merce of the given product, including obligations to consumers.
This decision also provides that the certificate of conformity is
issued and the declaration of conformity is registered before the
EAC mark is placed on the product.

Accordingly, the above-described approach by customs authorities
represents a technical barrier to mutual trade with third parties,
which defeats the purpose of the adoption of technical regulations
(Art. 52(1) of the EAEU Treaty), and is contrary to the principles of
the application thereof (Arts. 51(1)(16) and 55 of the EAEU Trea-
ty) and Russia’s WTO obligations. As a result of this approach by
customs authorities, in order to avoid complaints from the latter
and delays in the release of goods, many importers are forced to
arrange for the required labelling abroad. If an importer is unable,
due to its contractual obligations, to task the seller of goods with
doing so, then it is compelled to turn to the services of third par-
ties and incur the relevant expenses, which increases the cost of
the goods.

Following consultations with the business community, and consid-
ering the established practice on this matter, the Russian Federal
Customs Service has issued clarifications (letter No. 14-88/35479
of June 14, 2018) on the possibility for the provisional release of
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goods for the importer to place an EAC mark thereon against an
obligation to submit documents regarding conformity upon release.
The application of this clarification in practice differs among vari-
ous customs authorities. As a result, importers find themselves in
unequal competitive situations. Furthermore, this clarification does
not apply to the possible placement of Cyrillic labelling on goods,
despite the fact that, in another clarification (Russian Federal Cus-
toms Service letter No. 01-11/50898 of August 15, 2018), the Rus-
sian Federal Customs Service stated that the absence thereof on
imported goods, just like the lack of an EAC mark, is not sufficient
grounds to commence a case regarding an administrative offence
under Article 16.2(3) of the RF Administrative Code.

RECOMMENDATIONS

In the Committee’s opinion, for the above reasons, the issuance
of these letters by the Russian Federal Customs Service has not
been enough to remove the existing issues. This is a temporary
half-measure. For the purposes of application of the technical regu-
lation, the term ‘release of product into circulation’ should be un-
derstood not as the release of goods by the customs authorities in
terms of the EAEU customs legislation, but rather as actions by the
importer that has imported this product to distribute it on Union
territory in the course of business on an unpaid or paid basis. The
Committee has drafted proposals for amendments to the EAEU

Treaty and Customs Union Commission Decision No. 711 of July
15, 2011.

Until the aforesaid amendments are made, in the Committee’s
opinion, in order to avoid complaints by customs authorities and
delays in the release of goods, importers should arrange for the
necessary mandatory labelling of goods before they are imported
into the Russian Federation. We also recommend using the provi-
sions of the above-cited FCS Recommendations and letters when
importing test samples.

That being said, given the entry into force of the EAEU Cus-
toms Code, the Federal Law on Customs Regulation, the new
Registration Procedures for Declarations of Product Conformity
to the Requirements of EAEU Technical Regulations, the new
Standard Product Conformance Evaluation Schemes and the
new Procedures for Importing Products Subject to Mandatory
EAEU Requirements, it is necessary to prepare a new revised
and expanded version of the joint Russian Federal Customs Ser-
vice and Federal Accreditation Service (RusAccreditation) Clari-
fication on the procedures for importing goods as test speci-
mens and samples. In addition, it seems appropriate in 2020
to analyse the application of Russian Federal Customs Service
clarifications in practice, and amend them based on the results
of such an analysis.
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Alina Shvachaya (alina.shvachaya@aebrus.ru)

INTRODUCTION

The Russian macroeconomic picture is stable and core strength has
been established in a fiscal surplus, a good balance of trade and
increasing foreign currency reserves. Through the use of the fiscal
rule, the country has also been able to double its wealth fund and
is expected to hit the target level of 12% of GDP by 2021, enabling
the fund to contribute significantly to investment without lessening
its backstop capability. However, combined with inflation targeting
by the Central Bank that has kept interest rates high in real terms
(they only recently dropped to 7.0%), this conservative approach
has weakened growth prospects.

The economy itself has effectively stalled, with the GDP forecast
to grow at between 0.7% and 2% over the coming 5 years. With
a 12% decline in disposable consumer income since 2014, there
is a lack of dynamism that is preventing growth-led development.
The government has responded by creating national directives in
health, education and infrastructure, with total spending of USD
391 bin over 5 years. It is hoped that this will create a trickle-down
stimulus for the economy that will enable the country to resume
growth of at least 3% GDP.

LACK OF FOREIGN DIRECT INVESTMENT

Russia continues to make progress in improving the ease of doing
business and now ranks 28" out of 190 countries in the World Bank
survey. Continuing political tensions mean that there is continued
pressure on FDI, which now equals 0.2% of GDP (dropping from USD
37 bln in 2016 to USD 13 bin in 2018), the lowest of the emerging
markets. However as noted in the AEB-GfK survey ‘Strategies and
Prospects for European Companies in Russia’, businesses that have
already invested in Russia feel more comfortable with the risks than
those that have yet to invest. This is reflected in a higher level of gross
FDI once reinvestment is factored in, reaching 1.5% of GDP.

RECOMMENDATION

With the challenge of effectively stagnant growth, FDI holds
the key to injecting the needed impetus to address productivity
issues (OECD ranks Russia toward the bottom of the 37 countries
surveyed for productivity to GDP). Lessening political risks will
encourage higher levels of investment and reduce capital flight.
This should remain a key objective.

82

THE INCREASING ROLE OF THE STATE IN THE ECONOMY

The state’s participation in the economy has increased since 2014,
partly as a conscious strategy of the government to dominate stra-
tegic industries and partly as a side effect of sanctions and issues
in the banking environment. The state now accounts for a third of
economic activity and half of total employment, and its procure-
ment represents 28% of GDP. In the banking sector, the failure
of large private banks that had to be folded into state banks or
absorbed into a bad bank fund run by the Central Bank, combined
with growth in the presence of the state banks, means the state
now controls 72% of total banking assets. Foreign banks, with lim-
ited risk appetite in the face of sanctions, have fallen in four years
from 17% to 7% of total bank assets.

RECOMMENDATION

Whilst there are exceptions, generally it is acknowledged that state
ownership does not encourage an increase in productivity. It is
evident that, with poor valuations and the effective closure of over-
seas debt and capital markets, the timing is not right to execute
a privatisation plan. Nevertheless, constraining and then reversing
the growth of the state sector would be beneficial for the country’s
long-term development prospects.

ROLE OF SPECIAL INVESTMENT CONTRACTS

The government has issued the SPIC 2.0 contract with the intention
of making the law more attractive for foreign investors and encourag-
ing inward investment. With an enhanced focus on implementation
of technology, the tenor has been significantly extended and there is
no longer a minimum requirement for the amount of the investment.

RECOMMENDATION

The effectiveness of this new contract will depend heavily on the
consistency and continuity of its application. It is critical that the
government create a framework in which the foreign investor can
forecast stable cash flows over the length of the project. There
have been reports that, on one of the major investment contracts
recently implemented for a major foreign investor, the government
has changed the terms of support, putting the economics of the
entire project in jeopardy. This is unhelpful both to the specific
investor and to the wider foreign investor constituency.
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SANCTIONS

Russia has been operating within a sanction environment for four
years, and it seems unlikely that this will be relaxed within the near
future, as core issues regarding the Crimea and Ukraine remain.
The initial shock of these sanctions has worn off, and the Russian
economy has adjusted to the new operating environment. Whilst,
on the one hand, the sanctions have reduced GDP growth by 0.2
pp to 0.5%, on the other, they have encouraged a more proactive
economic policy and, especially within the agricultural sector, have
fostered increased self-reliance.

Recently imposed sanctions on the primary market for non-
rouble-denominated sovereign debt have limited impact and seem
to indicate that there is a reduced appetite on the part of the US
administration for incremental hard-line sanctions. Additionally, the
damaging specific sanctions on Rusal were withdrawn in late 2018,
indicating that these had been misjudged and that further draco-
nian specific sanctions are unlikely.

Areas of contention remain, and the proposed US sanctions on
those involved with the Nord Stream 2 pipeline have caused divi-
sion within the EU, with some countries prepared to defend the
pipeline and others positioned against it. Furthermore, sanctions
on suppliers of deepwater oil exploration and production equip-
ment and related services will have a negative impact on the rate
of development of this sector.

RECOMMENDATION

It should remain a goal to reduce tensions in the geopolitical arena
to enable the possibility of the removal of sanctions from both the
Russian and the Western perspectives.

MEANINGFUL PARTICIPATION IN GENERAL MEETINGS

The format of general meetings of joint-stock companies in Russia
is not designed to accommodate a meaningful discussion between
majority and minority shareholders, or even among minority share-
holders. Moreover, minority shareholders seldom enjoy the oppor-
tunity to be properly heard at such meetings.

RECOMMENDATIONS

Listed companies, as well as non-listed companies with a signifi-
cant number of shareholders (for example, 100 or more), should
be required to adopt formal rules which are designed to encourage
all shareholders to make concise but meaningful statements re-
garding agenda items and the company’s affairs, engage in proper
discussion at general meetings, and direct questions regarding
all of these matters to the company’s management and board of
directors, who should be present at such meetings, all of which
should be subsequently summarised in such meeting’s formal
minutes, with a full transcript to be kept separately. These rules
should address not only procedural, but also technical aspects of
such meetings (for example, ensure that the meeting venue’s size

is appropriate, and that the necessary audio equipment, together
with interpretation services, if required, is readily available). Given
that the meeting’s agenda items cannot be changed during the
meeting on the spot, a company’s board of directors should take
careful note of the statements and discussions taking place at the
general meeting and form the agenda of the next general meet-
ing in @ manner which reflects all key items stemming from such
discussions and meetings, so long as they indeed fall within the
general meeting’s competence. Alternatively, some of such items
may need to be considered by the board of directors itself, with the
subsequent presentation of the outcome of such consideration to
shareholders.

DIVIDEND RIGHTS

Minority shareholders in controlled companies are unable to re-
ceive dividends unless the decision to pay such dividends is sup-
ported by the majority shareholder or shareholder group, who may
have a completely subjective view on this matter.

RECOMMENDATIONS

It should be a requirement for listed companies, as well as non-
listed companies with a significant number of shareholders, to
adopt dividend policies setting out a commitment to direct not less
than a certain amount of the company’s profit to dividends, unless
such payment would be prohibited by the limitations set forth in
Russian law. Such amount could be determined by way of a simple
or complex formula taking into account the company’s actual finan-
cial performance during the relevant period (for example, based on
EBITDA, free cash flow or another measure which is appropriate
for the company and its industry), as well as other relevant fac-
tors. Moreover, when resolving on a recommendation on the maxi-
mum amount of dividend, the company’s board of directors should
be required to include a detailed rationale behind the determined
amount (or the recommendation to withhold dividends), taking
into account both the company’s objective funding requirements
and the interests of all of its shareholders. This rationale should be
presented during the company’s general meeting considering the
dividends matter, with the directors present to address any ques-
tions of the shareholders regarding such rationale.

Alternatively, the introduction of multiple classes of ordinary shares
with varying dividend rights attached to them (for example, a guar-
anteed minimum payable to their holders in all cases except poten-
tial violation of statutory restrictions) into Russian law could help
achieve the necessary balance. Unfortunately, the existing concept
of preferred shares does not offer sufficient flexibility due to signifi-
cant statutory limitations relating to such shares.

SIGNIFICANT TRANSACTIONS
Minority shareholders’ interests are not always sufficiently protect-
ed in case of the company’s entry into significant transactions, such

as major transactions or interested-party transactions recognised
under Russian law.

83



European Business in Russia: Position Paper | 2020

Cross-Sectoral Committees

RECOMMENDATIONS

It is relatively common for the management of Russian companies
to treat the matter of approving transactions formalistically, present-
ing brief information on the proposed transaction and focusing on
its express terms, which is often done out of the global context and
without any in-depth analysis of the market practice existing for
comparable transactions and the company’s experience with such
transactions, the commercial rationale behind the transaction or the
benefits for the company and its group which the management ex-
pects as a result of such transaction. As a result, the shareholders
and directors are often required to make their decisions based on
limited information in circumstances where time is of the essence
and requesting additional details and analysis is not always prag-
matic. A prudent approach to presenting comprehensive information
regarding all transactions to be considered by the shareholders or
the board of directors would contribute to improved transparency
of decision-making mechanisms and the overall quality of corporate
governance.

In addition, the quality of corporate governance of Russian com-
panies would benefit from the adoption of more developed rules
concerning the de facto interest of shareholders and directors in
transactions in relation to which they are not formally interested
under existing Russian law. Such interest could manifest in the form
of direct or indirect benefits which can be derived by these share-
holders or directors from the transaction itself or as a result of its
conclusion, but may be difficult or impossible to define in an objec-
tive manner. Accordingly, the onus of identifying and disclosing such
de facto interest should rest with the shareholders and directors,
who should refrain from voting on matters relating to the approval
of such transactions. As a result, the concept of interested-party
transactions would be further broadened by including transactions in
relation to which any shareholder or director has a de facto interest.

CORPORATE GROUP CONTROL

Minority shareholders’ rights with respect to the company’s direct
and indirect subsidiaries are significantly limited, which sometimes
results in them having to act in an informational vacuum.

RECOMMENDATIONS

It is fairly common for Russian businesses to be structured as
groups of companies, which sometimes can include dozens or even
hundreds of entities, rather than having a single operating compa-
ny. While the rights of minority shareholders (and members of the
board of directors nominated by them) vis-a-vis the holding com-
pany are relatively well-established, there are usually no express
rights relating to such company’s direct or indirect subsidiaries.
However, there are some matters which require good familiarity
with a particular subsidiary or the group as a whole. For example,
many holding companies require the pre-approval of its board of
directors for any vote by such company on some or all matters
falling into the competence of a subsidiary’s general meeting. Such
matters can include, among others, the prolongation of a general
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director’s authority, and it may be difficult or impossible for some
directors to make a well-reasoned and informed decision in circum-
stances where their knowledge of the specific subsidiary’s current
affairs and financial condition and their dynamics throughout the
relevant period, and accordingly the performance of the general
director and his or her team, is limited. Another example is the con-
sideration of matters relating to the company’s group as a whole,
such as the review of the company’s consolidated financial state-
ments and making recommendations regarding their approval by
the general meeting. When doing so, the board of directors is not
always in possession of comprehensive information regarding the
state of affairs and events driving the performance and financial
condition of all consolidated subsidiaries and other entities whose
financial information is reflected in such statements.

This situation could be improved if certain rights of shareholders
and directors with regard to corporate group structures, and in par-
ticular the right to receive information, were expressly reflected in
Russian law. Such rights could be implemented in practice through
the holding company, which would be compelled, when required by
its shareholder or director, to use its respective rights as a share-
holder of its subsidiary to request and obtain the necessary infor-
mation. Given that there may be multiple levels of subsidiaries, it is
important that short yet practically achievable terms are set out in
legislation, so that the ultimate shareholders and members of the
holding company’s board of directors are informed of the state of
the group’s affairs in a timely fashion.

IMPROVEMENTS IN THE VISA PROCESS

A big improvement of the visa regime for entering Russia is the
electronic visa regime for Kaliningrad since July and for St. Pe-
tersburg from October. The electronic visa application is filled out
online without an invitation and without going to the Embassy. It
is free of charge and is received in 5 days by email for a stay for 8
days, which is perfect for tourists. Modern data processing makes
such comfort possible. In Kaliningrad, car and even bicycle tourism
is increasing already.

The St. Petersburg region, thanks to the easier visa regime, can
become a booming region because it is on the EU-Russian border,
on the sea, and has a great historical heritage that could make it
one of the most visited places for tourists. It seems advisable to
expand all transport infrastructure. However, the current standard
of lights at every 50 metres on the overland Moscow-St. Petersburg
highway seems excessive, as it will need much maintenance and
consumes much energy, which will make the toll price higher.

A surprise for tourists on their European mobile phones is the cost
of data: EUR 15 per Megabyte! Surprising, too, is the different price
for entrance tickets to museums for foreigners and citizens of CIS
countries.

However, the current movements are positive and can develop
business and EU-Russia relations in general in a good direction, and
we will be glad to see further similar improvements in all spheres.
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RECOMMENDATION

The recommendation is to increase the capacity of the border sta-
tions or, for example, adding fingerprint and face scanners at the
border, because crossing the borders on the road still involves a
long administrative procedure that does not increase the security
level, but is just time-consuming.
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HUMAN RESOURCES COMMITTEE

Chairperson:

David Gilmartin, Troika Relocations

Deputy Chairperson:

Irina Aksenova, Coleman ServicesOk

Committee Coordinator:
OlgaKarp-{olgakarp@aebrus.ru)

The Human Resources Committee was established in 1995. At pre-
sent, there are four Subcommittees: the Assessment, Training and
Development Subcommittee, the Compensation and Benefits Sub-
committee, the Labour Law Subcommittee, and the Recruitment
Subcommittee. Each of these Subcommittees is actively dedicated
to sharing the best practice in their spheres through regular events
and presentations.

The Committee as a whole is committed to:

 developing and modernising Russia’s HR market;

e lobbying for the members’ interests with all necessary govern-
mental and legislative bodies;

¢ keeping business circles and government institutions in Russia
aware of the current state of affairs in this sphere;

e developing and advancing solutions to HR-related issues faced by
foreign companies;

e promoting the exchange of experiences between foreign and
Russian HR specialists;

e assisting AEB members in expanding their networks and helping
companies adapt, in general, to the Russian business environ-
ment.

The Committee keeps abreast of changes in the Russian labour
market, including those influenced by the global economic situation
and demographic trends, as well as amendments and additions to
the country’s legislation. Furthermore, the Committee works hard
to contribute to the establishment and subsequent application of
the best international HR practices and standards in Russia.

ASSESSMENT, TRAINING AND DEVELOPMENT
SUBCOMMITTEE

The changed nature of the economy affects the representation
of foreign companies in the Russian market and the spread of in-
ternational practices within companies. At the same time, we can
observe the repatriation of management, which in turn introduces
global practices. International companies operating in the Russian
market are faced with the dilemma of choosing between local prac-
tices and applying the experience of global colleagues. The pres-
ence of specific regulatory barriers in the usage of foreign automa-
tion systems lends additional urgency to the situation, as do the
requirements regarding the storage and cross-border transfer of
personal data. Regulatory constraints prevent the full use of exist-

86

ing service ecosystems in talent management. This, in turn, makes
it difficult to implement best management practices.

It is worth noting that treating personnel as a valuable asset is
becoming a new standard, which creates an interest for employers
to manage candidates’ and employees’ experience and to measure
and increase staff engagement. HR initiatives are increasingly seen
as an opportunity to affect business outcome.

The Subcommittee sees as its goal the dissemination of best prac-
tices and technologies and the creation of a platform for coop-
eration with related Committees to provide practical assistance to
companies from various sectors of the economy in solving their
business problems. Traditionally, the main points of application of
efforts are recruitment, rotation of employees, creation of a pool
of high-potential employees, training, engagement and retention.

The key focus of the Subcommittee lies in collecting and popularis-
ing the HR practices that bring the most measurable business re-
sults and in helping to choose the localisation grade of international
practices for Russian realities. The Committee, in cooperation with
members of the Association, will look for opportunities in the current
situation and provide practical recommendations on the application
of global practices, taking into account local regulatory restrictions.

COMPENSATION AND BENEFITS SUBCOMMITTEE

In 2019, the Russian economy continued to show signs of over-
coming the recession brought about by a number of factors. The
economy grew by 2.3%, and the salaries of Russians grew by 8.5%.
At the same time, real income growth amounted to 1.1%. Together
with the increase in the variable part of remuneration and the pack-
age of benefits, a slight increase in the real income of workers indi-
cates a positive trend on the labour market and a gradual ‘revival’
on the part of employers. There are multidirectional developments
with regard to changes in staff. A number of companies continued to
reduce employees due to business restructuring, while a third of the
companies planned to increase the number of employees.

BASE SALARY
This year, the average percentage increase in the wage fund amount-

ed to 4.5%, while the inflation rate for the same period was 4.3%. In
other words, the actual increase in wages basically did not exceed the
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official inflation rate. Most companies continue to take an individual
approach to some employees when deciding on a change in salary.
For such employees, the average percentage change in the level of
remuneration exceeds the percentage increase in the wage fund for
the company as a whole. According to the current company plans, the
average level of salary increase in 2019 will be less than 3%.

INCENTIVE SCHEMES

In 2019, most companies paid performance-based bonuses. As
earlier, annual and semiannual bonuses are the most common. The
amount of bonuses actually paid, as in previous years, turned out
to be lower than the target amount, which indicates the achieve-
ment of bonus indicators at a level lower than the one planned.

Over the past years, the structure of the compensation package
has not changed significantly — as the level of the positions in the
organisational structure of a company grows, so does the share of
the bonus portion: from 10-15% for line personnel, to 50% and
higher for senior and executive managers.

To determine the amount of bonuses, companies combine corporate
(team) and individual performance indicators. In addition to the above,
the individual performance of employees is most popular in deciding
whether to pay variable remuneration and in determining its amount.

EMPLOYEE BENEFITS

Contrary to expectations, the package of benefits did not change sig-
nificantly either. The social package includes the most popular benefits:
paid mobile phones, voluntary health and life insurance programmes,
corporate cars, and paid meals. Large manufacturing companies have
historically organised summer camps for the children of staff mem-
bers, compensated the costs of sanatorium-resort treatment for work-
ers, and implemented corporate pension plans. Companies that send
employees to remote regions for long-term periods offer their experts
specialised compensation packages, including the possibility of partici-
pating in a housing programme. The number of companies launching
a wellness programme for employees has increased.

The number of companies that provide employees with the op-
portunity to work from home continues to grow, which is primarily
associated with the development of digital technologies as well
as addressing issues related to cost reduction. Providing such an
opportunity also allows strengthening an employer’s brand and
gaining an advantage in the struggle for qualified generation Y
employees. However, the spread of remote work is limited by the
complexity of control over specialists working from home and the
insufficient level of employee self-organisation.

SPECIAL FEATURES OF ADDITIONAL INCENTIVE
PROGRAMMES

Many companies continue to show interest in long-term incen-
tive programmes for heads. The increased popularity of such pro-
grammes during the 2015 crisis has not waned.

In most companies, participants in long-term incentive pro-
grammes are top managers at the CEO, CEO-1, CEO-2 levels as
well as the heads of some structural divisions and branches. Net
profit, EBITDA, and indicators of shareholder income remain the
most popular indicators used for long-term incentive programmes.

LABOUR LAW SUBCOMMITTEE

PREVENTION OF CONFLICTS OF INTEREST AND
COMPETITION ON THE PART OF EMPLOYEES

Over the years, European business has proposed introducing into
Russian labour legislation standards aimed at regulating competi-
tion issues on the part of employees and not allowing conflicts
of interest between employees at least while working for a par-
ticular employer. While the current version of the Labour Code of
the Russian Federation provides for the possibility of dismissing
an employee if they do not take measures to prevent or resolve a
conflict of interest to which they are a party (clause 7.1 of part 1
of Article 81 of the Labour Code of the Russian Federation), this
rule applies only to a certain circle of persons (for example, in state
institutions) and may not be applied by employers from commercial
organisations.

Consequently, European business, on the one hand, is obliged to
implement policies on the prevention of conflicts of interest, on an-
ticorruption requirements and is highly responsible for this, while,
on the other hand, is not able to apply appropriate measures of
responsibility to employees who have violated these requirements.

In this regard, it seems absolutely essential to resolve these issues
at the level of federal law and, among other measures, provide for
the possibility of dismissing employees of commercial organisations
in connection with their violation of the provisions on non-compe-
tition and limiting conflicts of interest.

ELECTRONIC HR DOCUMENT MANAGEMENT

Despite the urgent need to switch to electronic HR management in
Russia, this process has been extremely slow, which presents an
additional difficulty for European business. In the near future, from
January 2020, changes in law may be expected only in relation
to the so-called ‘electronic employment record books’, or rather,
the transition to the formation of information on labour activity in
electronic form. At the same time, in September 2019, the relevant
draft laws passed only the first reading, and since there is a great
deal of debate around this issue, including from labour union or-
ganisations, what exactly the final regulation of this aspect will be
and whether it will be convenient or even more burdensome for
business remain to be seen.

For European business, it would be more convenient and efficient
if, in the near future, there were a transition not only to electronic
employment record books, but if all other issues of HR document
management were to be converted into an electronic format as
well. This activity would significantly reduce not only the financial
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but also the administrative costs that employers spend on pro-
cessing and sending a huge number of HR documents on paper.
In particular, on a national scale, this activity would save natural
resources and improve the quality of the environment. Finally, in
the era of global digitalization, accelerating the implementation of
these initiatives would keep pace with the times and technological
progress.

PROVISION OF LABOUR FOR EMPLOYEES (PERSONNEL)

Federal Law No. 116-FZ dated May 5, 2014, which entered into
force on January 1, 2016, providing for significant travel restric-
tions for work in other organisations, remains, in the opinion of
the business community, one of the main obstacles for further eco-
nomic development. Unfortunately, all attempts to further develop
the legislative framework so that the norms of the aforementioned
law on the provision of labour for workers between affiliated com-
panies work still often meet with stiff resistance from labour union
organisations. The latter block any bills in this regard. Unfortunate-
ly for the European business community, the prospects for creating
a legal environment for the successful operation of the mechanism
for providing labour for employees in Russia are still far from being
realised.

RECRUITMENT SUBCOMMITTEE
In recent years, the role of an HR specialist has increasingly trans-
formed into the role of a business partner who does not just solve

operational tasks, but also proposes and implements action plans
to improve and optimise business processes. Thus, the develop-
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ment of the professional competencies of human resources spe-
cialists is currently underway.

The speed of operating procedures is increasing, and more empha-
sis is being placed on productivity. This leads to the rapid develop-
ment of the HR technology market. Literally every week there is a
new product on the market designed to help HR professionals carry
out their daily role as efficiently as possible and increase staff com-
petence. Everything that can be automated is automated: recruit-
ment (from screening resumes to competency-based interviews)
using chatbots and video interviews, as well as on-boarding, as-
sessment, training, and administration through online applications.
However, Russia still has not caught up with Europe and the USA
in terms of technology.

There is a shortage of certain personnel on the labour market at
the same time as a surplus of people looking for employment.
This paradox is due to the speed with which the modern business
model has developed. Fierce competition, the intensive develop-
ment of technology and the rapid growth of the market mean
that employees need to have certain professional and personal
competencies which only a few labour market participants pos-
sess. Therefore, companies can attract the best employees, and
candidates who do not have the skills necessary for the market
stay unemployed.

Currently, there are four areas in recruitment — traditional recruit-
ment, staff outsourcing, mass recruitment and online recruitment —
which over the past few years have rapidly gained momentum
alongside the active development of HR technology.
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INTELLECTUAL PROPERTY COMMITTEE
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Pavel Sadovsky, Egorov Puginsky-Afanasiev-& Partners (EPAM)

Committee-Coordinator:
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THE MANDATORY LABELLING OF GOODS BY MEANS OF
IDENTIFICATION

ISSUE

On February 2, 2018, an Agreement was signed on the label-
ling of goods by means of identification in the Eurasian Economic
Union (EAEU) (ratified in the Russian Federation by Federal Law
No. 281-FZ dated August 3, 2018 (entered into force on August
14, 2018)).

According to the Agreement, within the EAEU, labelling of goods
may be introduced by a decision of the Council of the Eurasian
Economic Commission (see Clause 1 of Article 3).

The storage, transportation, purchase, and sale of goods that are
subject to labelling, but are unlabeled, is prohibited on the territo-
ries of member states (see Article 4).

Federal Law No. 487-FZ dated December 31, 2017, has made
amendments to the Federal Law ‘On the Principles of State Regula-
tion of Trade Activities in the Russian Federation’, providing for the
possibility of introducing mandatory labelling of certain types of
goods by means of identification (see Clause 7 of Article 8 of the
version effective as of January 1, 2019).

In pursuance of these provisions, the Government of the Russian
Federation has issued two Decrees:

¢ Decree of the Government of the Russian Federation No. 791-r
dated April 28, 2018 *On the Approval of the Model of Function-
ing of the System for Labelling Goods by Means of Identification
in the Russian Federation’.

Main provisions:

- the principles of the functioning of the system for labelling
goods are described;

- the organisational structure is established. The main role is
performed by the Ministry of Industry and Trade that coordi-
nates the activities of federal executive bodies and participants
in the circulation of goods with regard to labelling projects as
well as develops proposals on the rules for labelling goods,
etc.
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e Decree of the Government of the Russian Federation No. 792-r
dated April 28, 2018 ‘On the Approval of the List of Individual
Goods Subject to Mandatory Labelling by Means of Identification’
(entered into force on January 1, 2019).

Mandatory labelling by means of identification under this Decree
covers, among other things, tobacco products, hew pneumatic rub-
ber tires and treads, perfume and scented water, footwear, cam-
eras.

RECOMMENDATIONS

The current legislation on the mandatory labelling of goods has the
following drawbacks:

e there are no underlying criteria for making decisions on the ap-
propriateness of introducing labelling for a particular product
category, and there is a need to work out the issue of harmonis-
ing approaches to product traceability within the frame of those
national information systems that already exist and those that
are being developed;

¢ there are no mechanisms for the monitoring and verification (by
the authorised body) of persons getting registered in the system
of labelling for industries that are not subject to mandatory li-
censing (e.g. footwear, textiles, etc.);

o for a number of industries (e.g. the footwear industry), the tech-
nical aspects of implementation have not been sufficiently de-
veloped despite the extremely tight deadlines for the transition
to mandatory labeling — that is, there are no requirements for
target business processes and a logical data model for exchange
with TIRExB.

Moreover, the requirement for the mandatory labelling of goods
itself has the following drawbacks:

o the ineffectiveness of the mandatory labelling of goods as a
means of combatting counterfeit goods. The need to label prod-
ucts will increase their cost. This will increase the demand for
counterfeit products;

¢ in some cases, the cost of labelling may significantly exceed the
cost of the component itself.

According to the AEB, to improve the rules for the mandatory label-
ling of goods, the following is currently required:
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¢ to develop criteria underlying a decision on the appropriateness
of introducing labelling for a particular product category and a
procedure for making such a decision, taking into account the
need to assess the regulatory impact for each new category;

o for industries that are not subject to mandatory licensing (e.g.
footwear, textiles, etc.), to develop mechanisms for the monitor-
ing and verification (by the authorised body) of persons getting
registered in the system of labelling;

e for a number of industries (e.g. the footwear industry), to de-
velop requirements for target business processes and a logical
data model for exchange with TIREXB.

NEW RESTRICTIONS ON EXCLUSIVE RIGHTS WITHIN THE
FRAMEWORK OF CONCENTRATION CONTROL

ISSUE

The Federal Antimonopoly Service has developed the Draft Federal
Law ‘On Making Amendments to the Federal Law ‘On the Protection
of Competition”. The Draft is designed to introduce new restrictions
on exclusive rights to intellectual property results and equivalent
means of individualisation (results of intellectual activity) effective
in the Russian Federation.

The Draft proposes to assign to the Federal Antimonopoly Service,
within the framework of concentration control, the powers to issue
mandatory directives with respect to the use of the rights to the
results of intellectual activity with respect to right holders submit-
ting an application for the performance of a transaction or other
economic concentration action. If the subjects of such directives
do not comply with them, and if such non-compliance entails or
may entail a prevention, restriction, or elimination of competition,
the Federal Antimonopoly Service will have the right to file a suit
(1) on compulsory permission (in essence, compulsory license) for
the use of the respective results of intellectual activity on the ter-
ritory of the Russian Federation; or (2) on prohibition or restriction
of the turnover of goods produced with the use of the results of
intellectual activity on the territory of the Russian Federation by
the respective subject (right holder) to whom such a directive has
been issued.

In essence, such powers introduce new restrictions on the exclu-
sive rights of right holders to the results of intellectual activity and
represent an additional restriction of the freedom of movement of
goods (services) on the territory of the Russian Federation. Such
restrictions contradict both the provisions of the effective legisla-
tion of the Russian Federation, in particular, the Civil Code of the
Russian Federation, and the international treaties of the Russian
Federation; they also prejudice the interests of the right holders of
all results of intellectual activity, whose rights are effective on the
territory of the Russian Federation.

It should be noted that the provisions of the current version of the
Law ‘On the Protection of Competition” already make it possible to
suppress the actions/inaction of business entities that result or may
result in a restriction of competition, including in cases when such

a restriction is associated with the exercise of exclusive rights to
the results of intellectual activity. Thus, the regulation proposed by
the Draft aimed at the additional restriction of the exclusive rights
of right holders is excessive.

RECOMMENDATIONS

AEB members believe that the adoption of the Draft will have a
negative impact on Russia’s investment climate, the development
of the Russian industry, and the localisation of production. More-
over, these amendments may significantly undermine the turnover
of legitimate products with the use of the results of intellectual
activity on the Russian market (e.g. in case of the issuance of a
compulsory licence to a third party that will not be bound by the
quality control requirements of the right holder), which may have a
negative impact on the interests of Russian consumers.

Therefore, AEB members believe that the current Draft needs sig-
nificant follow-up revision and approval from right holders of the
results of intellectual activity from various industries and their pro-
fessional unions and associations. It appears that the adoption of
the Draft in its current version is not expedient and will significantly
worsen the position of foreign and domestic right holders in Russia.

PARALLEL IMPORTS

PROHIBITION OF THE PARALLEL IMPORT OF GOODS/
REGULATION OF THE EXHAUSTION OF TRADEMARK
RIGHTS

ISSUE

Current Russian legislation has unambiguously and unequivocally
resolved the issue of the legality of parallel imports — that is, the
import into the Russian Federation of goods containing certain
means of individualisation, without the consent of the right holder.
As a general rule, parallel imports are illegal and are subject to
prohibition in accordance with the provisions of trademark laws.

The right to prohibit parallel imports arises from the general pow-
ers of the trademark owner, constituting the trademark owner’s
exclusive right to the trademark. The import onto the territory of
the Russian Federation of goods bearing trademarks with the aim
of introducing into civil circulation on the territory of the Russian
Federation is a separate type of use of trademarks and is illegal, if
not permitted by the right holder of the trademarks.

To balance the interests of the right holder and the rights of others,
the law establishes the principle of the exhaustion of trademark
rights. The fourth part of the Civil Code of the Russian Federation,
reproducing the regulation introduced by the Law ‘On Trademarks,
Service Marks, and Appellations of Origin’ in the early 2000s, es-
tablishes the ‘national’ principle of the exhaustion of trademark
rights. The national principle of the exhaustion of trademark rights
implies that right holders cannot prohibit other persons from using
their trademarks with respect to other products that were put into
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civil circulation in the Russian Federation immediately by or with
the consent of their right holders.

Similar provisions concerning the exhaustion of trademark rights
are also contained in the Customs Union Agreement on the Com-
mon Principles of Regulation in the Field of Intellectual Property
Protection as well as in the Treaty on the Eurasian Economic Un-
ion. The Agreement and the Treaty establish a regional principle of
the exhaustion of trademark rights for the member states of the
Customs Union and the Eurasian Economic Union (the Republic
of Belarus, the Republic of Kazakhstan, the Russian Federation,
the Republic of Armenia, and the Kyrgyz Republic). A largely simi-
lar model of the regional principle of the exhaustion of trademark
rights is also used in the European Union.

For many AEB members, the issue of parallel imports in Russia is
of the utmost importance. Despite the latest positive trends in the
evolution of judicial practice, which has totally changed the atti-
tude of judicial instances toward parallel imports over the last four
years, right holders are facing new pressing problems.

Currently, there is a great deal of debate in Russia on changing the
principle of the exhaustion of trademark rights from national/region-
al to international, both on the whole and in relation to a specific list
of products. This initiative comes from individual state authorities.

Another issue stirring up a lot of agitation among right holders is an
initiative currently being discussed on making amendments to Rus-
sian laws and adopting regulatory acts to restrict the exclusiveness
of trademark rights and to establish actual liability for right holders
for actions aimed at exercising and protecting their exclusive rights
under law by counteracting parallel imports.

RECOMMENDATIONS

The Committee believes that neither the existing Russian laws, nor
the laws of the Customs Union and the Eurasian Economic Union
regulating the exhaustion of trademark rights require any changes.
Further active cooperation, discussions, and consultations are cru-
cial at all levels and platforms to make the position of AEB mem-
bers known to all stakeholders and state authorities involved in the
process.

EFFECTIVE COUNTERMEASURES AGAINST PRODUCERS
AND DISTRIBUTORS OF COUNTERFEIT PRODUCTS

ISSUE

The overall ineffectiveness of measures intended to counteract
counterfeiting on the local market results in a large number of
counterfeit products, first of all in the consumer goods sector.
While Russian customs authorities have developed rather effective
centralised anticounterfeiting instruments with the involvement of
qualified local and central FCS staff specialising in anticounterfeit-
ing measures, the respective practice of other Russian law enforce-
ment authorities needs considerable improvement.
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It is obvious, however, that the effectiveness of increased penalties
or other toughening of sanctions for infringements related to the
production and distribution of counterfeit products is reduced due
to poor administrative and criminal liability measures for the illegal
use of trademarks.

RECOMMENDATIONS

The Committee recommends working out and introducing quarterly
quantitative regulatory target indicators for seized counterfeit prod-
ucts on a territorial basis for law enforcement officers and Rospotreb-
nadzor staff, which should be differentiated depending on the occur-
rence of counterfeit products on the markets of this or that region.

Another recommendation involves organising centralised account-
ing, processing obtained data, controlling the attainment of target
indicators with further differentiation by regions, and encouraging
regional divisions to implement and accomplish these measures.

To improve the work of law enforcement authorities, we think it is
appropriate to organise and conduct annual seminars on regional
and federal levels for law enforcement and Rospotrebnadzor offic-
ers responsible for anticounterfeiting measures, with the involve-
ment of representatives of right holders.

MANDATORY PRE-ACTION DISPUTE SETTLEMENT
PROCEDURE

ISSUE

1. On June 1, 2016, a mandatory pre-action procedure was estab-
lished for all disputes arising from civil law relations. Federal Law
No. 47-FZ dated March 2, 2016, amended Part 5 of Article 4 of the
Arbitration Procedure Code of the Russian Federation.

Before applying to an arbitration court, the plaintiff must send a
claim letter to the defendant.

2. Federal Law No. 147-FZ dated July 1, 2017, introduced special
rules with respect to the pre-action procedure for the examination
of disputes concerning intellectual property.

The rule for the mandatory pre-action procedure applies to:

(a) disputes claiming damages or compensation, if the right holder
and the infringer are legal entities or individual entrepreneurs, and
if the dispute falls within the arbitration court’s jurisdiction (Clause
5.1 of Article 1252 of the Civil Code of the Russian Federation);

(b) disputes related to premature trademark termination as a re-
sult of its nonuse (Article 1486 of the Civil Code of the Russian
Federation).

A stakeholder who believes that the right holder is not using the
trademark can suggest that the right holder write a trademark dis-
claimer or enter into an agreement for the alienation of the exclu-
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sive right to the trademark. If the right holder refuses or fails to
respond, a claim for the premature termination of the trademark’s
legal protection may be submitted two months after such an offer
is made. Moreover, an important nuance in the new rules is that a
claim may only be submitted within 30 days after the end of the
two-month period of the offer date.

RECOMMENDATIONS

1. Disputes related to intellectual property are generally of a non-
contractual nature, which in practice entails various consequences,
including the inability of the parties to agree upon pre-action dispute
settlement in advance. Therefore, the potential plaintiff may in a num-
ber of cases have to send their claim to the opponent and meet the
deadline established by law before initiating a judicial proceeding.

A critical shortcoming of sending a claim is that it warns the poten-
tial defendant of the claims against it, and if the defendant disa-
grees, they can take measures to counteract the plaintiff’s claims,
for example, withdraw the assets or, in case of domain disputes,
transfer the information to another domain name.

However, the right holders may resort to pre-action measures. Part
5 of Article 99 of the Arbitration Procedure Code of the Russian
Federation was also amended to impose pre-action measures be-
fore pre-action dispute settlement.

2. Moreover, the legislator entitles the plaintiff to commence action only
if the defendant fully or partially refuses to satisfy the claims raised but
does not specify the situations where the defendant may abuse this
right by responding to the claim without a direct refusal. Thus, it is
desirable to introduce a provision prescribing that the claim date will
be the date on which the procedural period commences, regardless of
whether there is a direct refusal on the part of the defendant.

As to the law provision on applying the pre-action procedure for
disputes related to the nonuse of trademarks by right holders, we
believe that this provision is detrimental for the plaintiff.

First, the legislator provides for a closed list of methods limited to
the right holder’s disclaimer or the agreement for the alienation of
trademark rights and does not, for example, consider the option
of the right holder to provide a letter of consent or enter into an
agreement for the coexistence of trademarks. A viable option in
this case would be for the parties themselves to find an effective
way of pre-action settlement of disputes related to the premature
termination of trademark registration.

Second, since the agreement for the alienation of exclusive trade-
mark rights is onerous by its nature, the potential plaintiff will have
to bear right transfer costs. Moreover, the right holder may abuse
the right granted — namely, by establishing unreasonable contrac-
tual terms, in particular, the price, or may choose an interested
party to enter into a more profitable agreement.

Third, the plaintiff may apply to court with a claim if the offer is
not fulfilled within two months of the offer date, while the period
for the plaintiff to apply to court is restricted to thirty days. If the
negotiations between the parties last, for example, for more than
three months, the time limit under the law for raising a claim will
elapse. The law does not specify any consequences of the elapsed
time limit or provide for the option of extending it.

Moreover, the period for pre-action settlement heightens the risk
for the plaintiff to miss the six-month deadline for responding to
the expert examination request from Rospatent (Clause 3 of Article
1499 of the Civil Code of the Russian Federation). In the majority
of cases, it is the expert opposition to the third-party trademark
sign submitted for registration that is the real reason for the plain-
tiff to resort to the premature termination of the trademark’s legal
protection. It seems reasonable that the amendments provide for
an option to extend the response period under Clause 3 of Article
1499 of the Civil Code of the Russian Federation for at least six
months. Such an extension is admissible based on the Provisions
of Article 14(2) of the Singapore Treaty on the Law of Trademarks,
an international treaty joined by Russia, and according to Rule 9 of
the Instruction to the Singapore Treaty.
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MODIFICATIONS IN THE REGULATION MECHANISM OF
SPECIAL INVESTMENT CONTRACTS

ISSUE

Special investment contracts (SPICs) were implemented in 2014
(SPIC 1.0). SPIC 1.0 implied that a private investor would under-
take an obligation to implement an investment project to local-
ise a new production facility or to modernise the already localised
production facility in exchange for state guarantees assuring the
stability of the investor’s operations conditions or other incentives.
According to the Industry Development Fund, as of 31 July 2019,
45 such contracts had been concluded with the participation of the
Russian Federation.

In August 2019, new amendments to the Federal Law No. 488-FZ
as well as to the Tax and Budgetary Codes of the Russian Federa-
tion came into effect, making material changes in the SPIC regula-
tion mechanism (SPIC 2.0). By now, a package of bylaws has been
prepared (regarding the procedure of the conclusion, termination,
modification of SPIC, rules of the generation of the list of modern
technologies, the provision of reports by an investor upon the fulfil-
ment of a contract, etc.), without which SPIC 2.0 could not really
work (the document package has not gotten final approval yet, and
it is currently at the adaptation stage).

A portion of amendments already introduced could make SPIC 2.0
a more accessible and interesting tool for prospective investors. For
example, the minimum investment threshold has been cancelled (pre-
viously, it amounted to RUB 750 min for SPICs with the participation
of the Russian Federation), the maximum effective period of SPICs
has been increased (to 15 years if the investment amount does not
exceed RUB 50 bin, and to 20 years if the investment amount exceeds
the above number). The legislative innovations stipulate that provi-
sions of the Russian Civil Code regarding obligations and contracts
may be applied to SPICs. This would offer the parties more flexibil-
ity when structuring their rights and obligations under a contract (at
the same time, it is still unclear if an investor would be able to pro-
pose any changes in practice). Moreover, establishing the limits of
the investor’s liability to the total value of incentives applied to them
seems a positive decision. The AEB also welcomes the introduction of
changes to Article 78 of the Budget Code (Federal Law No. 295-FZ),
thanks to which, under SPIC, it becomes potentially possible to grant
budgetary subsidies on a long-term basis.
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Also, as a part of the SPIC reform, it is planned to expand the
sphere of SPIC application, among other things, to cover activi-
ties related to the extraction of natural resources, the supply of
electric energy, gas and steam, air conditioning, water supply
and removal.

On the other hand, the SPIC 2.0 mechanism raises a number of
questions among prospective investors. For example, legislative
innovations do not offer investors any additional measures of sup-
port yet, as compared to those provided to SPIC 1.0 participants
previously, as they had counted upon during the discussion of
updates to the mechanism. And certain support measures seem
even less accessible as compared to SPIC 1.0. For example, the
stability of operational conditions is now guaranteed only in those
cases when it is directly stipulated by federal and regional regu-
latory legal acts in respective governance areas. Also, SPIC 2.0
makes no formal provisions as to the involvement of third parties
in a contract (unlike SPIC 1.0, where it was possible to include
other persons in the perimeter of a private party to a SPIC) which
might be interesting in projects involving the cooperation of sev-
eral participants. All these aspects might reduce the attractiveness
of SPICs to investors.

However, the most radical change of the new SPIC is its focus:
from a mechanism of supporting production, SPIC 2.0 has, in fact,
turned into a mechanism requiring the creation or transfer of new
technologies to the Russian Federation in order to manufacture
competitive products. The promotion of development and the im-
plementation of modern technologies to manufacture competitive
products in the Russian Federation should undoubtedly be wel-
comed.

However, the main challenge to prospective investors is related
to this innovation, since it is still unclear what exactly would be
considered modern technology for the purposes of SPIC conclusion
(the Russian Ministry of Industry and Trade is currently gathering
preliminary proposals from interested parties for the inclusion of
various types of modern technologies on the list), how the practice
of conducting expert assessments of technologies would be ar-
ranged to have them included on the list, as well as the practice
of inclusion of technologies on the list at the investor’s initiative
(according to the new rules, a SPIC can only be concluded with
regard to technology already included on the list approved by the
Russian government).
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Moreover, the SPIC 2.0 conclusion procedure itself (the contract would
be concluded based on the results of an open or closed competition,
the winners of which could be several investors at a time, along with
their projects) now implies a multi-step and rather complicated pro-
cedure of application selection and its assessment which, on the one
hand, makes the process more transparent but, at the same time,
complicates the already rather resource-intensive procedure.

The current draft bylaws required to regulate the procedure of in-
cluding technologies on the list as well as the procedure of conclud-
ing a SPIC 2.0, raise a number of questions (both technical ones and
those of principle), and require specification (for example, would an
investor be able to propose any changes to a draft SPIC).

RECOMMENDATIONS

The AEB has a generally positive opinion of the SPIC 2.0 mecha-
nism, but the attractiveness of this tool would largely depend on
whether the proposals for the improvement of current draft by-
laws would be taken into account, and how effectively the work
with prospective investors would be arranged (including the stages
of the inclusion of technologies on the list, and updating them).
The AEB intends to monitor the development of events, and it is
prepared to participate in revision of the SPIC 2.0 mechanism to
increase its attractiveness to investors.

‘CONSUMER EXTREMISM’ ON THE TERRITORY OF
VARIOUS REGIONS OF THE RUSSIAN FEDERATION

ISSUE 1: MAKING COMPLAINTS ABOUT PRODUCT
QUALITY WITHOUT RETURNING/PROVIDING THE
PRODUCT ITSELF

The Law on the Protection of Consumers does not stipulate: 1)
the mandatory nature of the pre-judicial resolution of a dispute, in
particular, the consumer’s obligation to provide the product to have
its quality examined before submitting a claim; 2) the consumer’s
obligation to return the product to the importer if they contact
the latter with a claim. Negative consequences include: denying
the defendant the right to examine product quality; increasing the
burden on the court system; the impossibility of taking the product
away from the consumer who can use it during the court hearing;
the increased period of penalty accrual (not from the moment of
the provision of the product but from the date of receiving the
claim) and, respectively, its amount.

RECOMMENDATIONS

To prevent abuse on the part of consumers at the legislative level,
it can be stipulated that the failure to fulfill the obligation of return-
ing the product eliminates the possibility of satisfying the demand
for a penalty and fine, and also that the claim satisfaction period is
to be counted not from the date of the arrival of the complaint from
the consumer but from the moment of examining the product’s
quality, and if an expert examination of the product has been ar-
ranged — from the moment of conducting the expert examination,

the period of which is restricted by Clause 5 of Article 18 of the Law
on the Protection of Consumers.

ISSUE 2: DISPROPORTIONATE PENALTY AMOUNTS

The Law on the Protection of Consumers (Clause 6 of Article 13)
establishes that a penalty is charged in favour of a consumer at the
rate of 1% per day of the cost of the product for the entire period
of delay, as well as a fine amounting to 50% of the sum judged in
favour of the consumer. In practice, the amounts of penalties and
fines in favour of consumers sometimes total 300-400% of the ini-
tial cost of the product which contradicts the principles of civil law.
Huge amounts of charges are attractive for dishonest consumers.

RECOMMENDATIONS

We recognise the necessity of having a protective mechanism for
consumers who face the violation of their rights. At the same time,
we believe that the penalty amount should be determined based
on the rules of Article 395 of the Civil Code of the Russian Federa-
tion which refers to the key interest rate of the Bank of Russia. We
also believe that the total amount of all penalties should be limited
to the value of the product.

ISSUE 3: LIABILITY FOR THIRD-PARTY CONDUCT

It follows from Part 1 of Article 20 and Article 23 of the Law on
the Protection of Consumers that for the violation of the agreed
time period for eliminating defects in goods, the defendant who
has committed such a violation is liable to the consumer. There is
a trend in the court practice that, in case of repairs to a vehicle,
the liability is attributed not to the person who has performed the
repairs but to the seller or importer of the vehicle. Also, sellers
and importers are held liable for third-party conduct even in cases
when there are no legal relations between them.

RECOMMENDATIONS

The AEB believes that provisions of the law should not lead to no-
fault liability for the actions of other parties. In the opinion of the
AEB, this regulation should be adjusted with regard to submitting
further complaints in court only about the person who has commit-
ted such a violation of consumer rights.

A DRAFT LAW THAT MAKES CHANGES IN THE LAW ON
THE PROTECTION OF CONSUMER RIGHTS AND THE
POSSIBILITY OF CONDUCTING UNSCHEDULED CHECKS
(DRAFT LAW NO. 755217-7 DATED 16 JULY 2019)

The draft Law proposes to:

o establish the impossibility of reducing the amount of penal provi-
sions;

¢ 100% of the fine amount should be awarded to a public associa-
tion or local authority if they submit a claim for protection of a
consumer (currently — 50%);
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¢ obligate a state authority to conduct unscheduled checks based
on a request from a public association.

We believe that when the draft Law is passed, the seller/consumer
balance in legal relations will be materially disturbed; the proposed
changes with regard to collection of the 100% fine in favour of the
association or authority are aimed at adversely influencing con-
sumer rights; the expansion of the circle of persons could poten-
tially result in the creation of an additional tool for unfair competi-
tion and increase the burden on the state authority.

ANTIMONOPOLY LAWS: LATEST AMENDMENTS
ISSUE

The past year has been marked by a number of new as well as the
development of former legislative initiatives of the Federal Anti-
monopoly Service (the FAS of Russia) aimed at the material modi-
fication of current regulations in certain areas.

In the first instance, it is important to highlight the draft Law on
antimonopoly compliance which has been submitted to the State
Duma of the Russian Federation after several years of being dis-
cussed both by the FAS of Russia and by the business community.
Though the draft Law proposes to codify this institution, already
widely spread in Russian practice and actively promoted by the
FAS of Russia, it still fails to offer any answers to the key question
asked by each company that has been assessing the expediency
of adopting a system of compliance with antimonopoly laws. This
question concerns the possible consequences a company, which
has implemented the antimonopoly compliance system but has
still committed a violation of antimonopoly laws, might expect.
The executive summary to the draft Law notes that a company
which has implemented such system has agreed it with the FAS of
Russia, and has still violated the law, may claim exemption from
liability if its behaviour meets such approved antimonopoly com-
pliance measures. Nevertheless, until such an option is included
directly in the text of such a draft or any subsequent drafts, the
companies that have implemented such a system would not have
any directly stipulated guarantees of mitigation of or exemption
from liability in a situation when a violation has been commit-
ted, despite the steps taken. At the same time, it is important
to remember that, even now, the availability of antimonopoly
compliance measures would allow the company that has imple-
mented them to reduce the frequency of its scheduled checks by
antimonopoly authorities or become exempt from such checks
completely.

Changes have taken place in the sphere of foreign investment reg-
ulation as well — the FAS of Russia has gained the right to demand
the suspension of the deals of foreign investors with respect to any
Russian business entities, and not just the strategic ones. Such a
suspension is possible until: (i) the FAS of Russia decides that there
is no need to notify the Chairman of the Government Committee
for Control over Foreign Investments in Russia (‘Committee”) on
the deal being made, or (ii) the Chairman of the Committee makes
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a decision that there is no need for its pre-approval. Also, among
other things, the criteria making a deal subject to consideration by
the Chairman of the Committee are unclear. Such uncertainty obvi-
ously interferes with the consistent and long-term planning of for-
eign investor actions in Russia. Moreover, the work on a draft Law
increasing control over foreign investments has been renewed. Ac-
cording to this draft Law, the FAS of Russia would like to be able
to give mandatory approval to the deals of foreign investors not
only with strategic Russian entities but also to those with Russian
organisations (including non-profit ones) which are not business
entities but are involved in strategic activities.

The work on other, not less important projects, previously an-
nounced by the FAS of Russia is in progress. Among them, (i) the
so called fifth antimonopoly package’ aimed at specifying the anti-
monopoly regulations in conditions of a digital economy as well as
tightening the rules of deal approval; (ii) a draft law on changing
the regulation of natural monopoly objects; (iii) a draft law on the
reform of tariff regulations; and also (iv) a draft law on the admin-
istrative procedure of creating unitary enterprises and their activi-
ties, are worth noting.

RECOMMENDATIONS

The AEB is paying close attention to the latest proposals of the
FAS of Russia concerning the amendment of Russian antimonopoly
laws.

We welcome the initiative of the FAS of Russia to implement the
antimonopoly compliance institution in Russian regulations; how-
ever, we once again stress the importance of reflecting in a draft
law the benefits and advantages that would be offered to compa-
nies that resolve upon building their own program of compliance
with antimonopoly laws.

We recommend that AEB members conduct a preliminary evalua-
tion of the potential effect of the initiatives proposed by the FAS of
Russia, and take active part in the public discussions of both new
and past drafts developed by the regulator.

CONCEPT OF THE NEW ADMINISTRATIVE CODE OF
RUSSIA

ISSUE

In March 2019, the Ministry of Economic Development and the
Ministry of Justice commenced work on the creation of the con-
cept of the new Administrative Code of Russia. In the 17 years of
its existence, the current Administrative Code of Russia has un-
dergone numerous changes, and almost 5,000 amendments have
been made to it. Such a large number of changes inevitably makes
a regulatory act lose its systemic nature which, consequently, dis-
turbs the unity of legal regulation, and also leads to a lack of regu-
lation of @ number of crucial matters in the sphere of public rela-
tions, in the end negatively affecting the security of the rights and
legal interests of private and legal persons.
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The new administrative regulation is to be characterised as a stable
one — there are plans for specifying the procedure of changing the
new Administrative Code, respective draft laws will be submitted
to the State Duma only if there is positive feedback from the gov-
ernment, and will come into force no earlier than 3 months after
their official publication, and the regulations will also be aimed at
updating and reflecting current trends. The improvement of laws
on administrative violations is closely connected to the regulatory
guillotine and transformation in the business climate.

The concept comprises the general reference points of the Admin-
istrative Code reform and important conceptual provisions, among
them:

¢ transformation of the administrative liability institution from a
punitive fiscal tool into a punishment institution, subject to dif-
ferentiated application with regard to the risk-oriented approach
and a priority for compulsory preventive measures;

¢ categorising administrative violations based on their nature and
degree of harm inflicted on the public;

o division of administrative laws into material and procedure laws;

¢ limiting the elements essential to administrative offences;

¢ applying the mechanism of paying half of an imposed fine not
only to administrative traffic violations but also to other viola-
tions.

The new Administrative Code is to come into effect on 1 January
2021.

RECOMMENDATIONS

The AEB gives a positive estimate to the reform of administrative
laws. The proposed changes should make the administrative laws
understandable, clear