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EQ@MQrﬂé1 1 Tax Conference The Association of European Businesses AEB

1. Overview of the Draft Law, Evgenia Veter

2. AEB Position Paper, Svetlana Stroykova

April 5th, 2011



Event Name

TP Reform: Status

Updated draft law made public 4 May 2011

Even more OECD alignment is added to the new
draft

Expected introduction date — 1 January 2012
— with 2012-2013 being transition years

2nd and 3" readings

— recent indications are that it may happen in July

April 5th, 2011



I Event Name The Association of European Businesses AEB

TP Reform: Primary Implications

 |ntroduction of the arm’s length principle
* Substance-over-form approach

« Controlled transactions:
— Cross-border related parties — all
— Cross-border / third-party

« “Black-listed” jurisdiction
» Certain commodity groups
— Domestic / related party

« Large volume (exceptions apply, incl. consolidated tax regime);
* Some other criteria

April 5th, 2011



I Event Name

TP Reform: Primary Implications

 Arm’s length range

* Five TP methods

« TP documentation / reporting requirements
* Dedicated TP audits

* Corresponding adjustments
— domestic transactions

* TP penalty provisions
» APA program (2013 onwards)

April 5th, 2011



I Event Name The Association of European Businesses AEB

TP Reform: What Is New?

Domestic transactions
— Increased thresholds for 2012 and 2013
— Exemptions from TP control (one region, no losses etc)

* Prices applied in line with anti-monopoly regulations should be
accepted

* Regulated prices should be accepted
— But need to fit into the range
« All objects of civil rights are subject to control
* Functional analysis is optional
TP reporting — due by 20 May
« TP documentation — due within 30 days, not earlier than 1 June

April 5th, 2011



I POehinddtié1 Tax Conference The Association of European Businesses AEB

AEB Position paper - provisions to consider (1 of 4)

* Retroactive transfer pricing adjustments: these are not stipulated
under the current Draft Law

— Suggestion: To include a provision allowing taxpayers to adjust sales/expenses
for transfer pricing purposes and submit revised tax returns without triggering

tax audits

* Correlative (symmetrical) adjustments: are currently available only
for RLEs

— Suggestion: FLEs doing business in Russia via a PE should be eligible for
correlative adjustments
* Regulated prices (regulated mark-ups): calculation of arm’s length
range, is it possible in practice? Pricing protocols already are in place
and reviewed by regulators

Kpriﬁgﬁgggﬁion: To exclude the arm’s length range calculation requirement for
regulated goods transactions



I EQ@nhNarﬂm 1 Tax Conference The Association of European Businesses AEB

AEB Position paper - provisions to consider (2 of 4)

* Special transfer pricing audits: some provisions are not
specifically addressed 1n respect to transfer pricing audits

— Suggestion: To extend general tax audit rules to transfer pricing audits

* Advance Pricing Agreements: are currently provided only for
RLEs, attribution of profit to a PE 1s a grey area and requires the
same treatment as other pricing arrangements

— Suggestion: To extend the provisions re conclusion of APAs to FLEs
doing business in Russia via PEs

April 5th, 2011



POehinddtié1 Tax Conference The Association of European Businesses AEB

AEB Position paper - provisions to consider (3 of 4)

e Controlled transactions with goods which are subject to mineral
extraction tax:.

— Suggestion: To limit controlled transactions with goods which are subject
to mineral extraction tax, to transactions where mineral extraction tax i1s
calculated as a percentage of sales prices

» Assessment of late payment interest for transfer pricing
adjustments with respect to domestic transactions:

— Suggestion: To include a provision stipulating that no late payment interest
1s due from a taxpayer as long as the tax is fully paid to another regional
budget (e.g. late payment interest settlements between the regional

April StP,uZ%g?ts)



POehinddtié1 Tax Conference The Association of European Businesses AEB

AEB Position paper - provisions to consider (4 of 4)

* Correlation between antimonopoly and transfer pricing control:
- Suggestion: To introduce similar provisions for customs valuation, if customs
value 1s adjusted upwards, increased deduction of the underlying costs is
applicable for transfer pricing purposes and vice versa

* Self adjustments of tax liabilities by taxpayers (including
correlative adjustments, if any):

- Suggestion: To include the provisions in the Tax Code establishing that in
case of a self assessment of additional taxes, correlative adjustments are made
automatically

* All objects of civil law are subject to pricing control, including
interest:

A-r§&ﬁg2%s1t1ion: To align transfer pricing rules regarding determination of arm’s
Fl)ength interest income with interest deduction provisions



EQ@nllNarﬂm 1 Tax Conference The Association of European Businesses AEB

Svetlana Stroykova
Director, Transfer Pricing &

Evgenia Veter
Partner, Transfer Pricing

Ernst & Young (CIS) B.V. Internatlonfll Tax Structuring
PwC Russia

+7 495 660 4880 +7 495 967 6024 (direct)

evgenia.veter@ru.ey.com +7 495 233 5071 (secretary)

svetlana.strovkova@ru.pwc.com

April 5th, 2011
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Event Name The Association of European Businesses AEB

Content
(Draft law Ne 482215-5)

 General 0% VAT issues:
— Documents confirming 0% VAT rate;
— New services subject to 0% VAT rate;
— supply of goods for international organizations.
* 0% VAT rate on transportation services within Customs Union

 ‘Adjusting’ VAT-invoices

e Other VAT issues:

— Sales of quotas on emission of greenhouse gases under Kyoto Protocol to the UN
Framework Convention on Climate Change

— Provision of services (works) on continental shelf

April 5th, 2011
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Event Name The Association of European Businesses AEB

General 0% VAT issues

» List of documents confirming 0% VAT rate was shortened — no need to present payment
documents;

« List of services subject to 0% VAT rate was extended — transportation services from ports on
the territory of Russia to destination point on the territory of Russia;

»  Supply of goods for international organizations.

April 5th, 2011
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Event Name The Association of European Businesses AEB

0% VAT rate on transportation services within Customs Union
(1/2)

« Services provided by organizations or by individual entrepreneurs:

— Services on provision of railway rolling stock and containers for transportation of goods
through the territory of the country — member of Customs Union

— Transport and forwarding services provided under a freight forwarding agreement during
organization of services on transportation of goods through the territory of the country —
member of Customs Union

April 5th, 2011
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Event Name The Association of European Businesses AEB

0% VAT rate on transportation services within Customs Union
(2/2)

+ Services provided by Russian carriers on railway transport:

— Work (services) on transportation of goods exported from Russian territory to the territory
of a foreign country which is a member of Customs Union and works (services) directly
connected with transportation of such goods which price is indicated in transportation
documents;

— Works (services) on transportation of goods from a foreign country which is not a
member of Customs Union through the territory of the country — member of Customs
Union and works (services) directly connected with transportation of such goods which
price is indicated in transportation documents.

April 5th, 2011
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Event Name The Association of European Businesses AEB

‘Adjusting’ VAT-invoices
New document is introduced - ‘adjusting’ 'VAT-invoice

‘Adjusting’ VAT-invoice is issued if cost of goods (works, services), property rights is changed

Contract (other agreement), other primary documents confirming agreement of a buyer on change of
cost of released goods (works, services) — ground for issuance of ‘adjusting’ VAT-invoice

April 5th, 2011



o
* *
* *

* *
* gk

Event Name The Association of European Businesses AEB

Other VAT Issues

« Sales of quotas on emission of greenhouse gases under Kyoto Protocol to the UN
Framework Convention on Climate Change

*  Provision of services (works) on continental shelf

April 5th, 2011
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Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB

Innovations —
Key Developments in 2010-2011

» Deducting research and development (R&D) expenses — a set of
positive amendments (132-FZ)

» Depreciation of R&D and energy-efficient assets
* New reserve for R&D projects

« Amortizing and selling innovation-related IP

« Tax benefits for Skolkovo residents

 Miscellaneous

June 29th, 2011



Deducting R&D Expenses

* Priorto 2011:

— Expenses are deductible evenly within 1 year
* In case of negative results, upon the taxpayer’s confirmations on negative outcome
* In case of positive results, only upon actual use of the results in the business activity

— The rule induced businesses to claim negative results from even positive R&D projects to
take earlier tax deductions (plus reporting and statistical distortions)

« Asof 2011:

— Perior rules liberalized:

» Written confirmations on negative outcomes of R&D projects removed

» Criterion for mandatory use of R&D results in business activity removed

* Requirement to deduct R&D expenses throughout 1 year removed
— Now immediate deduction allowed for R&D expenses producing negative results
— Discretional 2-year deduction of R&D expenses for any positive R&D projects

June 29th, 2011
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Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB
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Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB

150% Deduction Coefficient for R&D

 Before 2011;

— Applicable to:
 limited categories of activities (not widely used), and
+ special R&D funds co-financed by the government

— Insufficient case law and guidance from the Finance Ministry and Federal Tax
Service

e As of 2011:

— The application of the coefficient is more limited:
* newly defined categories of expenses within the permitted types of activity

» for other R&D expenses (e.qg. tests), the 150% coefficient is limited to 75% of the
taxpayer’'s R&D staff wage costs

— BUT new requirement introduced to prepare reports on R&D activity

« disclosure of sensitive information to the tax authorities — may put at risk
some R&D efforts

 tax authorities may verify reports through “third-party” expertise

June 29th, 2011



I Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB

Creating and Selling Newly Created IP

« Converting R&D results into patents / intangible assets

— Prior to 2011, patentable IP should have been accounted as
iIntangible asset subject to amortization

— As of 2011, taxpayers have discretion to
» (a) treat patentable R&D results as an amortizable IP object, or
* (b) deduct such R&D expenses within a 2-year term

— Thus, deducting patentable IP throughout the 2-year term
becomes more tax-efficient

« Selling IP

— In case of taking 150% deduction for R&D expenses, losses
resulting from the sale of resulting IP are not recognized for
tax purposes

June 29th, 2011
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Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB

R&D Reserve, Depreciation Ratios & Other

New separate reserve for R&D
— Budgeted amount (not subject to change)
— Reserve amount capped at 3% of sales income
— Maximum term of up to 2 years (to be reflected in the tax accounting policy)
— Unused reserve amounts to be restored (may require submitting amended tax returns)
— Reserve deduction does not depend on R&D project outcome

« Max. depreciation ratio of 3 for fixed assets used solely in R&D activities
« Max. depreciation ratio of 2 for energy-efficient fixed assets

« 3-year property tax exemption for energy-efficient assets (applies as of 2012)

« Endowments (targeted capital fund) for non-commercial entities
— Endowment operations tax free
— Applicable to charitable activities only

June 29th, 2011



Arseny Seidov, Baker & McKenzie The Association of European Businesses AEB

Tax Incentives for Skolkovo Residents

* Profits tax exemption if gross income does not exceed RUR
1 bin.

« VAT exemption and property tax exemption if gross profits
do not exceed RUR 300 min.

* 14% rate for social security contributions to the State
Pension Fund

« Exemption from import duty and customs VAT
— territory-based limitation to be removed

« Simplified accounting if gross income does not exceed
RUR 1 bin.

June 29th, 2011
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AJNIEeKTPOHHbIE
cyeTa-paKkTypbl:

KomnaHuna « TakCcKom»

mmx NIerMTUMHbIN CTaTyC,

OTYETHOCTb YEPE3 UHTEPHET n pe n MyLI.l,e CTBa,
nepcCcrnekKTmnBbl




TAIK
COovI

2009 r. - no nopy4eHnuto Npasutenbctea PO MunundumH n ®HC Poccun npoBoAAT NUIOTHbIN
NPOEKT N0 OOMEHY 3MEeKTPOHHbLIMU cHeTaMun-pakTypamm (KOMnaHnsa « Takckom» -
ornepaTtopa NUOTHOro NPoekKTa).

OCOD: NEerMTMMHbIN CcTaTyC

2010 r. - nameHeHua B HanoroBbin koaekc PO (PeaepanbHbln 3akoH oT 27.07.2010 Ne

229-03) - BO3MOXHOCTb COCTaBreHnda n obMmeHa cyeTaMu-gaktypamm B 35IEKTPOHHOM
BUAE.

2011 r. - MuHdumH Poccum ytBepaun «fMopsaaok BbiCTaBNEeHUA U NOJSTy4YeHUs CHeTOoB-
¢hakTyp B 3NI€KTPOHHOM BMAe No TeNeKOMMYHUKaLUOHHbIM KaHanam CBfI3n C
npuMeHeHueM 3neKTpoHHoM undposoun nognucu» (MNMpukas MnHdpmHa Poccun ot
25.04.2011 Ne 50H, 3apeructpupoaH B MuHtocte Poccuun, 25.05.2011, Ne 20860)

2011 r. - ®HC Poccuu ytBepamna «lfMopagok HanpaBneHus TpeboBaHus o
npenocTtaBrieHUN AOKYMEHTOB (MHdopMaLuuun) n nopsaaokK npeactaBrieHUs
AOKYMeHTOB (MHdopMaummn) no TpedboBaHMIO HANOroBOro opraHa B 3NIeKTPOHHOM

BuAe no TerieKOMMYHUKaUMOHHbIM KaHanam cBA3u» (3apernctpmposaH B MuHiocTte
Poeeny, 28.03.2011, Ne 20303)



OCHOBHbIEe OCODEHHOCTU

OOKyMmeHToobopoTa OCO

¢ CyeTa-(aKkTypbl COCTaBATCS:
° No B3aUMHOMY COrflacuro CTOPOH COENKU
° NpU HaNM4YUMU TeXHNYECKNX CPeacTB U BO3MOXHOCTEN
ansa npuema n obpaboTkm aTUX cHeToB-PaKTyp
° B COOTBETCTBMM C YCTaHOBNEHHbIMU popmaTamMu U
NMopsakom.

° CyeTa-hakTypbl BbLICTABMATCA W Mofy4YaloTca  4epes
OnepaTtopa 3NMeKTPOHHOro OKYMEHTO060pOoTa, KOTOPbIN:
° rapaHTUpyeT JOCTaBKy
° W noaTBepXaaeT [AaaTy BbICTaBMEeHUS U MONYyYeHUs
[I0KYMEHTOB.

° ObMEH MOXeT OCYWEeCTBNATLCA 4Yepe3 OO4HOro wunu
HecKonbkux OnepaTopoB 351EKTPOHHOIrO AOKyMEHTOo6opoTa.




OCHOBHbIEe OCODEHHOCTU

TAIK
COovI

OOKyMmeHToobopoTa OCO

° Bce cqua-d:)a KTYPbI noanncbiBaroTCA 3ﬂeKTpOHHOI7I
noanunucoblo,

® BblaaHHOM goBepeHHbIM YL ®PHC Poccuu,

° c wucnosnb3oBaHnem  ceptudmumpoBaHHelx  CK3W,
COBMECTUMMbIX C aHanornyHbiMmn cpegctesamm OHC
Poccuw.

° BbICTaBneHne n nony4yeHne cYeToB-(paKkTyp B 3NEKTPOHHOM
BUOE MOXET OCYLLUECTBNATLCA B 3aliMcppOBaHHOM UNU B
He3awuncgpoBaHHOM BUAe.




OCHOBHbIEe OCODEHHOCTU

TAIK
COovI

OOKyMmeHToobopoTa OCO

* lMNMpopasel n NoKynaTenb OCYLLECTBAAIOT
3NIeKTPOHHbIK  AOKYMEHTOOOOpOT MNOo Kaxaomy
cyeTy-thakType B OTAENbLHOCTMU.

° Peructpaums  9NeKTPOHHOro  cyeTa-(pakTtypbl B
XXypHarne BbICTaBJIEHHbIX U NOSYYEHHbIX CHETOB-(OaKTyp
OCYLLECTBIISIETCA B COOTBETCTBUM C [AaTtamum,
yKasaHHbiIMM B noatBepxaeHun  Onepatopa
9JIEKTPOHHOro JOKYMEHTO0bOopoTa.




Cxema JoKyMeHToobopoTa

ICD

NPOOABEL|

ONEeKTPOHHbLIN
apxuB

Cetb Onepartopoe 340

XpaHunuie

VnpasneHue cepTumKaTamu

MoaTeepxaeHue
Onepartopa 340,
M3BeLleHWe O NonyyYeHnn
noaTBepXKaeHus

YaocToBepsaoLwmnn
UeHTp

3NeKTPOHHbIN
apxuB

Vnpaenenue cepTucbukaramu

MoareepxpeHve
Onepatopa 300,
M3BELLEHWE O NOoMyYeHun
NoaTBEPKAEHWA

MOKYMNATESb

ONeKTPOHHbIN
apxuvB

XpaHunuiie

~ - aBTOMaTU4eckoe hopmupoBaHne 1 o6paboTka



TAIK
COovI

Heobxoanmo yTBepxaeHue elle psaa AOKYMEHTOB:

OXnpaemble JOKYMEHTbI

BHeceHne nameHeHnn B NocraHoBneHue
NMpaBuTtenbcTBa oT 02.12.2000 Ne 914 (dbopmbl
OOKYMEHTOB);

Y1BepxaeHmne ®HC Poccun hopmaToB cHeToB-haKkTyp,
XypHana ydyeta C®, KHMr npoaax u nNokKynok n dgopm u
doopmaToB CONYTCTBYHOLUMX JOKYMEHTOB;

Y1BepxaeHne ®HC Poccum nopsapka akkpegutauum
OnepaTopoB 3fIEKTPOHHOIO AOKYMEHTOOOOopOoTA.




[lpenmyuiectBa 9CD

* CokpalweHue npsimbiX pacxonos:
® COKpalleHme pacxogoB Ha  nevarhb,
MOYTOBYID MEpPechbIfiky W  XpaHeHue
ByMaXKHbIX cHEeTOB-(haKTyp.
* DKOHOMUSA BPEMEHMU:
® COKpalleHne BpeMeHM Ha [OOCTaBKy,
perncrpawmio 7 cornacosaHue
OOKYMEHTOB; ,
® BO3MOXHOCTb KPYrMOCYTOYHO B pexume
on-line ocywecTBnAaATb NMobble onepauyun
C AOKYMEHTaMW: MNOUCK, 3arpyska, neyarb,
onfiata, cBepka, OTKIOHEHMe, a TaKxke
OoTCneXxumsaTb UX OBUXKEHME.




TAIK
COovI

ONEKTPOHHLIM  JOKYMEHTOOOOPOT NEPBUYHBLIMU  ByXrantepcknmm
OOKYMEHTaMu MNO3BOSIUT:

* CokpaTuTb obLiee KOM4ecTBO ByMaXKHbIX OOKYMEHTOB
Ha 25-75%;

* CokpaTtuTb Bpemsi 06paboTkmn JOKYMEHTOB Ha 75%;

®* [MoBbicUTb Npon3BoanUTENBHOCTL Byxrantepun Ha 20%;

* [locTnyb oOLLen akoHOMUM Ha ypoBHe 1-2% oT obopoTa 4 =
KOMMaHUu.

O PEKT OT BHEAPEHUSA

3aTpaThbl (MPAMbIE N KOCBEHHbIE) HA ByMaXkHble cyeTa
coctasnsatoT go 30-50 espo.
[MonHaga aBToMaTu3auum npouecca obmeHa, obpaboTku

N XPaHEHUS SNTIEKTPOHHbBIX CHETOB CHMXAIKOT 3aTpaTthbl 40
1 eBpoO.

(no O0aHHbIM Bruno Koch, Bilentis)




EBponencknn onbIT e-invoicing

*B 2009 rog 40% (2,2 mMnH. KoMnaHun) oOT
obLlero ymcna Bcex eBPONnencKknX KoMnaHum
obMeHMBanncb JOKYMEHTaMM B 3NEKTPOHHOM
BUae, B TOM 4YKMCIe N cHeTaMM.

* B 2011r. cteneHb NPOHMKHOBEHUA e-invoicing
B cektope B2B B EBpone B cpeaHem
coctaBut r. 12%.

® CrtpaHbl-nnaepsl.

* OuHnaHama — 78%,
° lWBeunsa — 66%,
* N'epmanma — 50%.



TAIK
COovI

I'Iepexo,u OT MSTKMX K Oornee >XeCTKUM ModenAam
npmnBJrie4HeHNA.

[lnHamunka pblHKa e-invoicing

® OONbLUMHCTBO KPYnHbIX KomnaHu EC Bce 4valle
o06s3bIBalOT CBOUX KNWEHTOB
npuHUMaTb/nepegasatb cyeTa B ONIEKTPOHHOM

Buge, nubo 3annatutb wrtpadp 2,5 € 3a 1
OOKYMEHT B bymaxkHon dpopme
I”““I”H

® B HEKOTOPbIX CTpaHax BBOAUTCS 0b6sA3aTesIbHbIU
NOPAAOK MNPeaCTaBleHNA 3I1EKTPOHHLIX CYETOB
npuv paboTte No rocygapCTBeHHbIM KOHTPaKTam




nepCI'IeKTVIBbI BHEOPEHUA

TAIK
COovI

OCD B Poccunm

f[oTOBHOCTbL OM3Heca - 62% opraHusaumm u
55%  wmnHOuBMAOyanbHbIX  npegnpuHMMaTerien
cOalT OTYETHOCTb B Af1ieKTpoHHOM Buae no TKC.

[OTOBHOCTbL HanoroBbIX opraHoB — €CTb
BO3MOXHOCTU N XKeJlTaHUE MNMPpUHNMMaTb OOKYMEHTDI
B 3J1IEKTPOHHOM BUAE.

[lo oueHkam eBponenckux akcrneptoB Poccuga

MMEeeT BCe LaHCbl ObICTPO MNOATAHYTbCA K
nuaepam




CNACUBO 3A
BHUMAHWUE!

BOMNPOCbBI?
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Major Cases

Overview of Enforcement Practices on Tax Matters: "
The Association of European Businesses AEB

Key Tax Litigation Trends
2010-2011

Maria Vinogradova
Manager, Tax Dispute Resolution
Deloitte

29 June 2011



Overview of Enforcement Practices on Tax Matters: i
Major Cases
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The Association of European Businesses AEB

General trends

« Case law formally established
« Guarantees of taxpayers’ procedural rights
* Pre-court procedural violations prohibited

« “Bad faith” contractors still hot

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases

* *
* 5k
The Association of European Businesses AEB

Case law

Constitutional Court Resolution No 1-P of 21.01.2010

« Supreme Arbitrage Court resolutions changing interpretation of
substantive tax laws constitute obligatory judicial precedents

» Such resolutions may result in prior court precedents being reconsidered
to comply with the obligatory precedent

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases

* *
* 5k
The Association of European Businesses AEB

Guarantees of taxpayers’ procedural rights

« The right to file and hear notices of objections (Resolution of 16.06.2009)
« Limitation of desk tax audit duration (Resolution of 17.11.2009)

» Decisions signed by an official not considering the tax audit findings
(Resolution of 29.09.2010)

« Tax authorities’ rights during desk audits (Resolution of 26.04.2011)

* Appeals to higher level tax authorities (Resolution of 19.04.2011)

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases

* *
* 5k
The Association of European Businesses AEB

Pre-court procedural violations by tax
authorities

Result in the tax assessment being invalidated solely on procedural
grounds

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases

* *
* 5k
The Association of European Businesses AEB

“Bad faith” contractors still hot

 Documents signed by unauthorised individuals (Resolution of
11.11.2008)

« Reality of transactions and awareness of contractors’ tax
violations (Resolutions of 09.03.2010, 20.04.2010)

« Disputable positions (Resolutions of 25.05.2010, 19.04.2011)

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases
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The Association of European Businesses AEB

Contacts

Maria Vinogradova

Manager, Tax Dispute Resolution
Deloitte
mvinogradova@deloitte.ru

29 June 2011



Overview of Enforcement Practices on Tax Matters:
Major Cases
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The Association of European Businesses AEB

Key Procedural and Profits Tax Cases —
First Half of 2011

Natalia Markova

Manager, Tax Dispute Resolution
Noerr

29 June 2011



Overview of Enforcement Practices on Tax Matters: i
Major Cases

*
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The Association of European Businesses AEB

Key court cases: procedural issues

*  Supreme Arbitrazh Court Resolution dated 24 May 2011 No. 18421/10 (Agrotekhmash-T case)

A denial of a VAT refund should be appealed first to the higher tax authorities, and only then to the
courts. Appeals against both a decision to hold the taxpayer liable for taxes and a decision refusing a
VAT refund have to be filed at the same time; the taxpayer is not entitled to choose which decision to
appeal.

*  Supreme Arbitrazh Court Resolution dated 19 April 2011 No. 16240/10 (Tarasova case)

In accordance with p. 5 article 101.2 of the Tax Code, a taxpayer is entitled to appeal a decision of
the tax authorities in court in full, regardless of the fact that when the decision was earlier appealed
to the higher tax authorities in full, the detailed arguments covered only part of the decision.

*  Supreme Arbitrazh Court Resolution dated 26 April 2011 No. 17393/10 (Ruf’ LLC case)

During a desk tax audit the tax authorities have no right to carry out tax inspection measures
regarding the company's relationships with individuals, including requisitioning information on the
origin of goods.

Supreme Arbitrazh Court Resolution dated 26 April 2011 No.18120/10 (Rodnik LLC case)

Tax authorities can seize original documents for the purpose of graphological analysis, even when
there are no grounds provided by article 94 of the Tax Code.

29 June 2011



Overview of Enforcement Practices on Tax Matters: i
Major Cases
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The Association of European Businesses AEB

Key court cases: corporate profit tax

Supreme Arbitrazh Court Resolution dated 14 June 2011 No. 15093/10 (SABMiller RUS case)

Licence fees paid by a trading company for the use of trademarks are deductible expenses.
Moreover, separation of production and sales activities between entities is consistent with business
practices.

- 9t Arbitrazh Appellate Court Resolution dated 20 April 2011 No. 09AIM-4781/2011-AK; 09AI-
4783/2011-AK (IKEA MOS case)

Work on developing premises carried out by tenants prior to its coming into service increases the
initial cost of construction and should be included by the landlord in the taxable income.
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KOMOS Group: VAT Credits where
Implied Rates Subsequently Change

— Buyer is to purchase from Seller yet unknown selection of goods and advances to Seller 118 RUB

— Parties conservatively believe the goods to be selected will be subject to 18% VAT rate, so Seller issues
advance VAT invoice for 100 RUB (price) + 18 RUB of VAT

— On receipt of advance Seller accrues 18 RUB VAT due to the treasury, Purchaser credits 18 RUB VAT

— However, all actual goods selected and sold/purchased are subject to 10% rate, so Seller issues supply
VAT invoice for 107.27 RUB (price) + 10.73 RUB VAT (still 118 RUB of payment)

— On supply Seller credits 18 RUB and accrues 10.73 RUB of VAT, Purchaser reinstates 18 RUB of credit
and credits 10.73 RUB instead

— No difference to what would have happened if the parties applied 10% rate from the start
*  Practice now approved!
* Argument of necessary corrective returns filing rejected (no incompleteness, no mistakes)

*  Remember Dirol Cadbury (2009) — bonus affects VAT tax base and triggers corrective filings
“if necessary”. Now clear — no necessity whatsoever (no incompleteness, no mistakes)
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Uralstroimekhanizatsiya: VAT Refund and
Interest

* Refund decision to be issued simultaneously with the recovery
decision

« No refund request necessary

« Refund request only needed to get the monies into a specified
bank account (or possibly if you want offset?)

* Hence, interest accrues from 12t day after the end of the desk
tax audit irrespective of the refund request

* Are you certain no interest is due to you?
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Other Decisions

» Transneft-Service: Even if tax authorities agree with VAT credits only in
some of episodes, they have to refund corresponding VAT irrespective of
breaches found in other episodes

 Forward: no VAT counter claims in field tax audits allowed unless
corrected returns filed

— => No VAT “tax pillows” possible except for simple overpayments

 Gazprom Mezhregiongaz: Real estate purchased from somebody else is
only subject to asset tax upon the transfer of property right

« Kyblyakova: Failure to pay late payment interest is enough to strip Art.
81 RTC protection for underpayment penalties under Art. 122 RTC

29 June 2011



Overview of Enforcement Practices on Tax Matters: i
Major Cases

*
* x K

The Association of European Businesses AEB

Other Decisions

» Vostokflot: Services related to import of goods are (were) subject to 0%
VAT rate

— Well, if you really want the 18% rate, you can have it... (Summit Motors,
2009)

» Lenzoloto: One-off additions to retiring employees’ pensions are non-
deductible irrespective of the employment agreement

» BusinessAlcoGroup (FAS MO): bonuses received by purchaser are
subject to VAT

— 77?721
— Entry into The most idiotic decision of the year contest
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