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Introduction

Main principle: Freedom of foreign investments

Variety of protection mechanisms:

» Law on Foreign Investments (1999) Guarantee of
repatriation of profits. Protection of interests in
Russian courts

» Bilateral agreements: e.g. Agreement on Facilitation
and Mutual Protection of Capital Investments between
the USSR and the FRG (1989)

Reasonable compensation in case of nationalization,
repatriation of profits and capital investments

» On European level: Agreement on Partnership and
Cooperation between Russia and the EU (1997)

BEITEN BURKHARDT



Introduction

Restrictions for foreign investments

Nowadays there are investment restrictions with respect to

» Bank sector

» Insurance

» Land plots for agricultural purposes
» Aircraft manufacturing and air traffic

» Gas and electrical power supply

BEITEN BURKHARDT



-
Strategic Branches

Draft law on protection of strategic branches

Draft Law ,,On Procedure of Foreign Investments into
Commercial Organizations having Strategic Importance for
the National Security of the Russian Federation®

President Putin expressed the need in 2005

In July 2007 the draft law was brought to the State Duma,
in September 2007 it was adopted in the first reading

Adoption in the second and the third readings was
scheduled for November 2007 but was postponed

Participation of the AEB in parliamentary hearing and
working group sessions

BEITEN BURKHARDT



Strategic Branches

Goals of the Draft Law

» ,Protection of the foundations of the constitutional
system*

» ,Guarantee of the state defence and security of the
country”

» Creation of transparent and clear rules for foreign
investors

BEITEN BURKHARDT



Strategic Branches

List of strategic branches

(as of today) 40 ,strategic” sectors of economy, in
particular:

= Military technologies, nuclear power, aircraft and
space industries, encryption means,

= Natural monopolies (such as pipelines, electricity
and heat transmission, maintenance of ports,
airports) with the exception of public electro
communication and mail services)

= Subsoil use, television and radio broadcasting,
extraction of biological water resources

BEITEN BURKHARDT



Strategic Branches

Definition of “Control” (1)

For private investors:

» Acquisition of over 50% of the shares in a strategic
company

» Acquisition of less than 50% in case of actual control
but over 10% of the shares (“De-minimis-rule®)

» Acquisition of 10 or more % of the shares in a

strategic company dealing with subsurface studies or
extraction of mineral deposits

BEITEN BURKHARDT



Strategic Branches

Definition of “Control” (Il)

For state investors:

» Acquisition of over 25% of the shares in a strategic
company

» Acquisition of other possibilities to block decisions of
the management bodies

» Acquisition of more than 5% of the shares in a

strategic company dealing with subsurface studies
or extraction of mineral deposits

BEITEN BURKHARDT



Strategic Branches

Procedure ()

Universal obligation to obtain preliminary consent for
transactions re acquisition of control over strategic
companies

Term of processing an application is 3 months, with
exceptional possibility of prolongation for another 3
months - important change to the draft law that passed
first reading

Decision of the Governmental Commission may be
appealed in court

BEITEN BURKHARDT



Strategic Branches

Procedure

(1)

Foreign
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Strategic Branches

Sanctions

in case of acquisition of control without obtaining a
consent:

» Invalidity of the decisions of the company passed
prior to this moment

» Transactions are null and void

» |Investor looses his ownership title to the shares
» Threat of personal liability of the involved parties
» Possibility to sell shares within 3 months only

through passively obtained control due to
widespread shareholdings

BEITEN BURKHARDT



Strategic Branches

AEB proposals during legislative process

>

Decisions to be made in writing and with provision of
reasons

Introduction of a transition period - Jan.1, 2009
No retrospective effect
De-minimis clause

Determination of strategic company either through
market shares or annual turnover or other criteria

Possibility to sell shares obtained under violation of
this law

BEITEN BURKHARDT



Strategic Branches

Critical issues (I)

» Broadening of the list of strategic branches (subsurface,
mass media, commercial fishing....)?

» What is a strategic enterprise? How far down does the
law apply? Strategic activity does not have to be the core
business of a company

» Too strict sanctions, forced nullity? More flexibility
possible?

» Procedure for obtaining consent complicated

BEITEN BURKHARDT



Strategic Branches

Critical issues (lI)

» No administrative regulation worked out yet

» Fiction clause for approval was deleted: if a decision
has not been taken within the established period, a
transaction is deemed approved

» Legal action because of inactivity of the authorities can
not be the solution

» May 10% participation of a foreign investor be seen as
having control, if e.g. a Russian state company owns
90%? Systematically correct approach?

» Introduction of 25% participation barrier (need to receive
prior approval) for state companies in ALL Russian
companies - amendment to the Law on Foreign

BEITEN BURKHARDT



Strategic Branches - Perspectives

What comes next?

» Draft law remains a priority - March 19, 2008

» Tendency to more strict wordings (major part of
Russian economy strategic?)

» Lobbying by international business organisations
continues

» Interest of law-makers in foreign know-how

» Have the goals been reached?

BEITEN BURKHARDT



Contact

Alex Stoljarskij

Rechtsanwalt (Attorney-at-Law)

E-Mail;: Alex.Stoljarskij@bblaw.com

Beiten Burkhardt Moscow
Turchaninov per., 6/2

RF- 119034 Moscow, Russia
Tel.: +7-495-232 96 35

Fax: +7-495-232 96 33
www.beitenburkhardt.com
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Thank you for your attention!
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e “The test | apply is for the

sumer. And the consumer in my

view benefits from there being in the.private sector a free market.

You can argue forever about whether it right or wrong to
privatise various companies but if they are in the private sector,

the best thing for the consumer is the best possible management.
... But for me, essentially, it is what is the best deal for
consumer. And I think all the evidence is, If government
Interfering in this process, and trying to pour politics over it,

don't succeed for the consumer.”

Tony Blair. Monthly Press Conference. June 200



Historical Backgrounad

e Exchange Control Act 194

Section 29 (1): “Except with the permission of
the Treasure no person resident in the UK shall
settle any property, ... so as to confer
interest in the property on a person who,\..
resident outside the scheduled territories,
shall exercise, ... any power of appointment,
in favour of a person who at the time of the
exercise of the power, is resident outside the
scheduled territories.” (Now Repealed)




e Industry Act 1975=Section 11 (1) & 13(1)

— The secretary of State may.make a prohibition
order If it appears to him:

o there Is a serious and immediate prokability of a
change of control of an important man '
undertaking;

o that change of control would be contrary to
Interests of the UK

— Change of Control — Section 12

e a person / body corporate not resident there acqui
the whole of part of the undertaking.

» Acquisition of 30, 40 or 50% of voting rights of the
undertaking.



® Secretary of Stat ower to make
prohibition orders to the .undertaking (s.13)
prohibit that change of contro

Prohibit of restrict the doing of thi
opinion would constitute or lead It.

s which In his

e Vesting Order (s. 13)

Share capital, loan capital or any assets which
employed in the Undertaking to be vested in ...
himself or in nominees for ... himself.

Vesting order is to be made only when necessary
the national interest and there are no other way to
protect it.



e ‘Golden Share’ rule

— Government’s control over certain matters in recently
privatised companies.

— Government retains 1 special right share and give
consent on certain matters of the compa

— Specifically used to restrict foreign ownersh
strategically significant companies.

— Objections from the EU Commission on the gro
discrimination of capital from other EU members.

— ECJ Review: Ruled Golden Share violated Articles
and 56 of the EC Treaty (Free Movement of Capital)

— Most of the pre-2004 EU member states (including U
are now in the process of abolishing or limiting Golde
Share.



e Incoming firms: Intervention by authority
(Section 194 FSMA 20

— The authority may exercise its power of
Intervention If an incoming firm:

e has contravened or is likely to contra
requirement imposed on it by this Act 0

e It IS desirable to exercise the power in ord
protect the interests of actual or potential
customers. ...



m&ample

e Gazprom’s bid over Centrica (2006)

e Rosneft flotation on LSE (2006)
— Concern over ‘politicisation’ of econo

e National Champion Theory — Industrial
Policy and Competition.

e Compare with the US approach on foreign
Investment on strategic sectors.



THANK YOU

THE END



TANFIELD AMBERS
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C'M'S’ Bureau Francis Lefebvre

EU

Sectors in connection with the exercise of the public
authority (Article 45 of the Treaty)

Obijectives of general interest (such as agricultural land)

Protection of essential security interests (Articles 296
and 297 of the Treaty) : such measures must be
justified, of an exceptional nature and clearly defined




C'M'S’ Bureau Francis Lefebvre

FRANCE

Foreign investments

Notion of foreign investment and strategic sectors

Decree n° 2005-1739 of 30 December 2005

“regulating financial relations with foreign countries and
implementing Article L. 151-3 of the Monetary and
Financial Code”

Direct, indirect and assimilated foreign investments

Monetary and Financial Code, art. R151-1 5° - R151-1, 6°
-R151-1, 7°




C'M'S’ Bureau Francis Lefebvre

FRANCE - Foreign Direct Investment

Must be qualified as a “foreign direct investment”:

(for the purposes of section R. 152-5)

The creation of a new company by a foreign company or a non-resident
individual;

The acquisition by a foreign company or a non-resident individual of all or part of
the business of a French company;

All transactions in the capital of a French company by a foreign company or an
non-resident individual when, after such transaction, the cumulative sum of the
capital or voting rights held by foreign companies or non-resident individuals in
the French company exceeds 33.33% of the capital or voting rights;

The same operations performed by a French company whose capital or voting
rights are held at more than 33.33% by a foreign company, several foreign
companies or non-resident individuals.




C'M'S’ Bureau Francis Lefebvre

FRANCE - Foreign Investment (assimilated)

Must be also qualified as a “foreign investment”:
(for the application of Article R. 152-5)

Operations, such as loans or substantial guarantees or
acquisition of patents or licences;

commercial contracts or technical assistance, which
involve as a practical consequence the takeover of a
French company by a foreign legal entity or a non-
resident individual.




C'M'S’ Bureau Francis Lefebvre

FRANCE - Indirect Foreign Investment

Must be qualified as an “indirect foreign investment”:
(for the application of Article R. 152-5)

A transaction performed abroad with the effect of changing
the control of a non-resident company, which itself holds a
participation or the voting rights in a French company
whose capital or voting rights are held at more than
33.33% by the non-resident company.




C'M'S’ Bureau Francis Lefebvre

FRANCE - French Strategic Sectors

An exhaustive list of 11 sectors :

P.A.
EU
vs. Third
Country

-

P.A.

Games (Casino),
Regulated Activity in Security,

Biotechnology (production of antidotes in the anti-terrorism
policy),

Equipment for intercepting communications,

and 6) Safety in new technologies systems,

Dual Technologies (dual use technologies; civilian and military
techr;ologies, products and components with possible military
uses

Cryptology,
State Secrets, Defense,

Military,
Contracts related to Defense.




C'M'S’ Bureau Francis Lefebvre

FRANCE - French Strategic Sectors

Foreign investments from either European countries or third countries in
sectors 8 to 11 require a preliminary authorisation

For the first 7 sectors, they are also subject to prior authorisation in both
cases,
but their definition and the conditions for the takeover are defined
more narrowly when investments come from countries of the
European Union or assimilated thereto.

Moreover, only investments in the form of acquisition of industry is targeted
for European investments in sector 7.

Accordingly, the takeover on control or the reach of the threshold of
one-third of the capital or voting rights does not apply to EU
companies.




C'M'S’ Bureau Francis Lefebvre

FRANCE - Preliminary authorization

Prior Authorisations
For investments from third countries outside EU

For investments from EU countries

Applications made to the “Direction du Trésor”

2 months: silence [0k] or acceptation with reserves or
refusal

The Ministry of the Economy and Finance can be
solicited before adopting a prior authorisation




C'M'S’ Bureau Francis Lefebvre

FRANCE - OTHERS DECLARATIONS

Administrative declaration
For direct investments set forth in the Monetary and Financial Code art. R151-1 5°
For assimilated transactions pursuant to art. R151-1, 6°
For Foreign Indirect investments pursuant to art. R151-1, 7°
Statistic filing (declaration) to the “Banque de France”
(R152-1 a R154-4 du CMF)

Transaction of non resident’s holding more than 10% in the capital or voting rights
of a French company

Transactions between assimilated companies
Immovable property (real estate)

Statistic filing (declaration) to the “Direction du Trésor”

Transactions by foreigners on immovable property (exceeding € 1.5 Million)
Withdraw of foreign investments
Transactions requiring the Ministry of the Economy’s approval

Any drop in the foreign participation in the capital of a French company, which is
owned by foreigners (and any amendments)

Agricultural land for wine business




C'M'S’ Bureau Francis Lefebvre

BENELUX
Regulation on investments into Strategic Sectors

BELGIUM, NETHERLANDS, LUXEMBOURG

No sectors qualified as strategic — no specific regulation
discriminating against foreign investments.




C'M'S’ Bureau Francis Lefebvre

Christophe Huet
Avocat

CMS Bureau Francis Lefebvre
1, bldg. 1A, Korobeynikov per. - 119034 Moscow
Tel.: +7 (495) 739 3344
Fax: + 7 (495) 739 3355
Mail to: chuet@cmsbfl.ru
Websites: www.cms-bfl.com, www.cmsbfl.ru
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The fear of foreign investments - Introduction
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Trend towards control over foreign investments

State-owned investment funds play an increasingly important
role in the international capital markets

Use of income generated by sales of commaodities (oil,
gas)

Mainly Asian and Arabian funds, in Europe only Norway
and Russia

Stabilization of several (western) banks during the
current subprime crisis

Fear of political interference into the economy, desire to
protect strategic sectors

Many countries either already have a legal instrument
regulating the control of such investments (USA) or are
creating it (Russia, German

BEITEN BURKHARDT



Current legislation in Germany

BEITEN BURKHARDT



Germany - a very open market

So far no systematic monitoring of, or "subject to statutory
approval" caveats on, foreign investments in Germany

Legal provisions in the Foreign Trade Act
(AuBenwirtschaftsgesetz — AWG) and the Foreign Trade
Ordinance (AuBenwirtschaftsverordnung — AWYV)

Restrictions on foreign investments in only two sectors:
Defense industry
Production of encoding technology

Procedure: an acquisition of shares giving the purchaser more
than 25% of (voting) shares must be disclosed to the Federal
Ministry of Economics and Technology, which can interdict the
acquisition within one month

BEITEN BURKHARDT



Draft law (tightening of control)

BEITEN BURKHARDT



Draft law

Draft issued by the Federal Ministry of Economics and
Technology

First step of the legislation procedure
Government plans to decide in April
Ongoing political discussion regarding the objectives:

Protection against hedge funds, state-controlled
investment funds and state-run companies as foreign
buyers

Protection of strategic industries (e.g. energy,
telecommunications)

Compatibility with EU legislation
Draft likely to be submitted to the Parliament in 2008

BEITEN BURKHARDT



Regulation of foreign investments

Blanket clause (new Sec. 7 para. 2 no. 6 AWG; Sec. 53 AWV)

Foreign investment in any company and sector having its
place of business in Germany

An investment may be reviewed and vetoed by the
Federal Ministry of Economics and Technology

Interdiction if the investment poses a threat to national
security

Foreign investments amounting to 25% or more of the
company’s equity are subject to the procedure

25% stake: voting rights are decisive; direct and indirect
holdings; due to one-time or successive acquisitions

BEITEN BURKHARDT



Foreign investor

A foreign investor/foreign company or a German company in
which a foreign investor/foreign company holds at least a 25%
stake

Regardless of whether a hedge fund, state-controlled
investment fund, state-run company or other foreign investor,
including private sector investor (e.g. industrial investor)

EU/EEA-member states shall be excluded; open issue: third-
country investors which use a subsidiary company
incorporated in an EU/EEA-member state would be protected
under the EC Treaty/EEA Agreement

BEITEN BURKHARDT




Procedure

No general obligation to disclose acquisitions

Review of acquisition by the Federal Ministry of Economics
and Technology after execution of a share purchase
agreement or takeover bid

The procedure should be used only in individual/exceptional
cases

Any acquisition qualifying for the review process is
unenforceable pending the lapse of a 3-month waiting period
or a 1-month review period

An investor can demand an examination procedure to clarify
the situation at an early stage

A decision of the Ministry may be challenged in court

BEITEN BURKHARDT



Procedure

The acquirer must file
the full set of

acquisition . The acquisition failed
yes documents — review yes or is restricted
by the Ministry of
Execution of share Economics

purchase agreement*

Ministry of
Economics:
initiation of the

Prohibition or
restrictive
orders?

review
procedure**

Publication of
takeover bid

The acquisition The acquisition
becomes valid when 3 becomes valid when 1
months have elapsed month has elapsed
since the submission

of the complete

documentation

* As arule, no disclosure obligation.
** The acquirer may apply for an examination procedure in order to obtain an early decision.

BEITEN BURKHARDT




Conclusion
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Conclusion

The draft law is still under discussion; important changes
before adoption very probable

Government: no restrictions for investors from EU/EEA
countries

No restrictions for investors from countries with whom
Germany has a special regime (e.g. USA)

The Ministry has pledged to use the legal framework only in
exceptional cases

The draft law will nevertheless create an obstacle for foreign
investors in Germany

BEITEN BURKHARDT
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Beiten Burkhardt

Warsaw _ .
Berlin = International law firm

Brussels __ St.Petersburg (5380 attorneys)

‘.
0
.
.
.
0
.
e,

....... Moscow = Extensive expertise in
........................... corporate,
""""" M&A, capital markets,
banking,
finance, real estate, tax law

-----

wst®

Dusseldorf = Strong presence in Eastern

‘‘‘‘‘‘‘‘‘‘‘ Europe (4 offices with over
“““““““““ 100 lawyers)
Frankfurt‘
= Close cooperation with
leading

Nuremberg .
US and European law firms

Hong Kong Shanghai
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BEITEN BURKHARDT

Coverage of core German
business regions

Berliri\
Russian speaking lawyers BuccElie
¢ Frankfurt
/ q
Nuremberg
Munich
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BEITEN BURKHARDT

BEITEN BURKHARDT — more than 15 years of
experience in German — Russian business

Moscow: Since 1992 in Moscow,
first and largest German international
law firm on the market

St. Petersburg: Since 1996, leading
international law firm in the
Northwest Region

Kiev: Since 2004, leading
international law firm in
Ukraine

BEITEN BURKHARDT
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Contact

Dr. Christian von Wistinghausen

Managing Partner

Beiten Burkhardt Moscow

Tel.: +7-495-232 96 35

Fax: +7-495-232 96 33

E-Mail: Christian.Wistinghausen@bblaw.com

www.beitenburkhardt.com
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Changes to the Subsoil Law of the Russian
Federation: regulation of foreign investment in
the development of natural resources

Tatiana Khovanskaya

“Pepeliaev, Goltsblat & Partners”
26 February 2008
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The comprehensive character of the legal regulation of Subsoil Use

KomrineKcHbIU xapakmep rpaso8ozo pez2yriupoeaHus 8 cghepe Heoporosib308aHUs

Legal regulation of activities in the sphere of Subsoil Use, alongside
the subsoil legislation, includes the following aspects:
lpaeosoe peaynuposaHue dessimesibHOocmMu e cghepe

Heopornosib308aHUs1 Hapsidy ¢ 3aKoOHoOameJsibCmaeoM O Hedpax
8KJ/Il04Yaem acrnekmanil:

Land legislation / 3emenibHo20 3aKkOHOOamersibcmea

Construction legislation / cmpoumernibHo20 3aKkoHOOameribcmea

Environmental protection legislation
3aKkoHoOameribcmea 0b oxpaHe oKkpyxarouiel cpeodbl

Forest legislation / necHozo 3akoHoOameribcmea

= |ndustrial safety legislation
3aKoHoOamersibcmea O rpombiwieHHouU be3onacHocmu.

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved.

www.pgplaw.ru



The latest amendments to the Subsoil Law of the Russian Federation
[NlocnedHue usmeHeHuUs1 3aKoHoOamersibcmea 0 Hedpax

Amendments to the Subsoil Law to bring it into line with the Land
legislation

N3meHeHUs1 8 3aKOH O Hedpax, 8 C8sI3U C rpueedeHUeM e20 8
coomeemcmaeaue ¢ 3eMesibHbIM 3aKOHOOameJsibCMeoM.

» Clause 6, article 11 of the Subsoil Law: “A licence shall be issued for subsaoil
use given the consent of the owner of the land plot, the land user or land
holder to the relevant land lot being granted for performance of work
connected with geological surveying or other use of the subsoil”.

[. 6 cm. 11 3akoHa o Heldpax «[lpedocmasrneHue uUUEH3UU Ha
rnosib308aHUe Hedpamu ocywecmesnisemcss npu  Haauyuu  coasnacusi
cobcmeeHHUKa  3eMeflbHo20  y4yacmka,  3emrsierionib3oeamersis  unu
3emresriadenibya Ha ripedocmasrieHue coomeemcmesynue2o 3eMeslbHo20

yyacmka 0risi npogedeHusi pabom, cesi3aHHbIX C 2€0/102UHECKUM U3y4YeHUeM
U UHbIM UCIOJIb308aHUEM HEOP. ».

www.pgplaw.ru

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved. PG&P



The latest amendments to the Subsoil Law of the Russian Federation

[locnedHue usmeHeHuUs1 3aKoHoOamersibcmea 0 Hedpax

= Clause 6, article 11 of the Subsoil Law: “A land plot shall be granted for
performance of work connected with geological surveying and other subsoil
use in the manner established by the legislation of the Russian Federation
after the project for performance of the given work has been approved”. (It is
not possible to get a land plot immediately for both surveying and
development, this running counter to clause 4, article 88 of the Land Code of
the Russian Federation.)

[1. 6 cm. 11 3akoHa o0 Hedpax «[lpedocmasrieHue 3emMesibHo20 y4acmka Oris
npogedeHusi pabom, cesi3aHHbIX C 2€0/102UYECKUM U3YyYeHUEeM U UHbIM
ucriosib3ogaHuUemM Heop, ocyuwecmeriiemcsi 8 ropsioke, ycmaHO8/1EHHOM
3aKkoHoOamernibcmeom Pocculickou ®eldepauyuu, rocre ymeepKOeHUs
rnpoekma rnpoeedeHusi YKa3aHHbIX pabom. » OOHOMOMEHMHOoE
npedocmasrieHue Orns  pal3sedku U pa3pabomku  HEBO3MOXHO U
npomueopevyum . 4 cm. 88 3K P®)

www.pgplaw.ru
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The latest amendments to the Subsoil Law of the Russian Federation

[locnedHue usmeHeHuUs1 3aKoHoOamersibcmea 0 Hedpax

Article 25.1 of the Subsoil Law — withdrawal of land plots for state
and municipal needs.

Cm. 25.1. 3akoHa 0 Hedpax — U3bsimue 3eMeJibHbIX y4acmKos
05151 20cy0apCcmeeHHbIX U MyHUUUNasbHbIX HYXO0

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved.
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Other amendments to legal regulation in the sphere of subsoil use

WHbie u3aMeHeHUs rpaso8oao peayriuposaHusi 8 cghepe Hedpornoib308aHUs

= The Law on environmental examination no longer requires mandatory state
environmental examination of projects for developing mineral deposits. The
environmental aspects are to be evaluated within the scope of the unified

state expert examination of the design documentation in accordance with
the town-planning legislation.

3akoH 06 akoroau4eckou akcriepmu3se boriee He codepxxum mpebosaHul
06 0bs13ameribHOU 20cydapcmeeHHOU 3K0102u4ecKoU aKecrnepmuse
rnpoeKkmos pa3pabomku mMecmopoXXO0eHUU Mosie3HbIX UCKOMNaeMbiX.
3JKorioaudeckue acriekmsl rnoosrexam oUueHKe 8 pamkax eOuHou
2ocydapcmeeHHOU aKcrepmus3bl rpoeKmHouU 0oOKyMeHmauuu 8
coomeemcmeuu ¢ epadocmpoumeribHbIM 3aKOH00amersibCmeoM.
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Other amendments to legal regulation in the sphere of subsoil use

WHbie u3aMeHeHUs rpaso8oao peayriuposaHusi 8 cghepe Hedpornoib308aHUs

The new forest legislation has totally excluded the possibility of subsoil use
activities in group 1 forests (currently protective forest).

Hoeoe niecHoe 3akoHOOameribcmeo rosIHOCMbK UCKITHYUIIO

803MOXXHOCMb ocyuwiecmersisimbe 0esimesibHOCMb 10 HeOPOrosib308aHUI0 8
necax 1-ou epynnel (HbIHe 3aWUMmHbIe rieca).
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Other amendments to legal regulation in the sphere of subsoil use

WHbie u3aMeHeHUs rpaso8oao peayriuposaHusi 8 cghepe Hedpornoib308aHUs

= Amendments to the Law on industrial safety have excluded the need for
industrial safety expert examination to be conducted in relation to
construction projects, reconstruction and overhaul of industrially hazardous
facilities and have handed over these functions to the unified state expert
examination of the design documentation in accordance with the town-
planning legislation.

N3meHeHus1 8 3akoHe O ripombiwrieHHoU be3ornacHocmu UCKIYUIU
Heobxodumocmab rpoeedeHUs 3Kcriepmu3sbl npombiweHHou 6e3onacHocmu
8 OMHOWEHUU MPOEKMO8 CmpoumesisCmaea, PEKOHCMpPYKyuUU U
KarumarbHO20 peMOoHmMa rnpoMbIUWLIIEHHO ornacHbIX 06bekmos, repedaas
aKcriepmHsbie byHKUUU e0uHoU 2o0cydapcmeeHHOU 3Kcrepmu3e rnpoekmHyou

0OKyMeHmauuu 8 coomeemcmauu ¢ 2padocmpoumeribHbIM
3aKOHO0amersibCmeom.
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Legal fundamentals of participation by foreign investors in implementation of subsoil
projects in the Russian Federation

lpasoebie 0CHOBbI y4acmusi UHOCMPaHHbIX UH8ECMOPOo8 8 peanusayuu
npoekmoe HedpornoJsib3o8aHusi 8 Poccutlickou ®edepauyuu

Legal fundamentals of subsoil use by foreign investors in the
Russian Federation

llpasoebie 0CHOBLI OocyuwecmesieHUss UHocmpaHHbIMU
UHeecmopamMu Hedporosib3o8aHuUsi 8 Pocculickou ®dedepayuu

= Foreign citizens and foreign legal entities are permitted to engage in subsoil
use in the Russian Federation unless federal laws set relevant restrictions
(part 1, article 9 of the Subsoil Law).

K ucnonb3oeaHuto Hedp Poccutickou ghedepauyuu doryckaromcs

UHOCMpaHHbIe epaxdaHe u ropududeckue ruya, ecriu hedeparibHbIMU
3aKOHaMu He ycmaHoesrieHbl ogpaHu4veHus (4. 1 cm. 9 3akoHa o Hedpax).
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Legal fundamentals of participation by foreign investors in implementation of subsoil
projects in the Russian Federation 10

lpasoebie 0CHOBbI y4acmusi UHOCMPaHHbIX UH8ECMOPOo8 8 peanusayuu
npoekmoe HedpornoJsib3o8aHusi 8 Poccutlickou ®edepauyuu

= Use of individual (strategic) subsoil blocks belonging to the federal fund of
reserve deposits might be restricted or prohibited for national security and
environmental protection purposes
(article 2.1., part 1, article 8 of the Subsoil Law; article 10 of the Federal
Law on Gas Supplies).

[Nonb308aHue omoesibHbIMU (Cmpameau4yeckumMu) ydacmkamu Heop,
BKITIOYEHHbBIMU 8 chedeparibHbIlU GhOHO pe3epPB8HbIX MECMOPOXXOeHUU,
Moxxem bbimb 02paHU4YeHo uu 3arpeuweHo 8 uernsax obecrieyeHus
HauuoHarnbHou 6e3oriacHocmu u oxpaHbl OKpyXKarouieu rnpupooHou cpeodbl
(cm. 2.1., 4. 1 cm. 8 3akoHa o Hedpax, cm. 10 ®edeparibHO20 3aKoHa 0
2a30cHabxxeHuu).

www.pgplaw.ru
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Legal fundamentals of participation by foreign investors in implementation of subsoil
projects in the Russian Federation 11

lMpaeoebie 0CHOBbI y4acmusi UHOCMpPaHHbIX UHBECMOopPOoe8 8 peasiuszayuu
npoekmoe HedpornoJsib3o8aHusi 8 Pocculickou ®edepauyuu

The right to extract minerals in the Russian Federation is granted on the basis of:

. the results of tenders and auctions, or

= as aresult of discovery of new deposits,

= as well as on the basis of Production Sharing Agreements (article 10.1 of the Subsail
Law). Production Sharing Agreements may grant the right to extract no more than
30% of a deposit’s surveyed reserves booked on the state balance sheet, in relation to
which an auction for the subsoil use right has been held and recognized as not having
taken place (Federal Law “On Production Sharing Agreements”).

lMpaeo 0obbi4u nosne3Hbix uckonaembix 8 Pocculickol ®edepayuu
npedocmaesisiemcsi:

= 10 pe3yribmamam KOHKYPCO8 U ayKUUoHOo8, nubo

" g pesysibmame OmMKpbIMUs MECMOPOXOEHUS, a makxe

"  Ha ocHogaHuu CoenaweHut o pasoerse npodykyuu (cm. 10.1 3akoHa o Hedpax).
Ha ocHoeaHuu CoanaweHul o pa3sderie rnpoldykuuu moxem bbimb ripedocmassieHo
rnpaso 0obbi4u He bornee 30% pa3sedaHHbIX U y4MEHHbIX Ha 20cydapcmeeHHOM
banaHce 3araco8 MecmopoXX0eHusi, 8 OMHoOWeHUU Komopozo bbir1 npogedeH u
rpu3HaH HeCoCMOosBWUMCS ayKUUOH Ha rpaeo rosib3oeaHusi HedOpamu (PedeparibHbil
3akoH «O coenaweHusix o pasoersie npooyKuuu»).

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved. PG&P
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Restricted access for foreign investors to strategic branches of the economy of
the Russian Federation 12

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckue
ompacsiu 3KoHoMuku Poccutickoli Pedepayuu

Restricted access for foreign investors to strategic branches of the economy of
the Russian Federation

OrpaHunyeHnsa gonycka MHOCTPaHHbIX MHBECTOPOB B CTpaTerndeckme
oTpacsnin aKoOHOMUKM Poccuimnckomn ®enepaumm

= Transfer of a previously acquired subsoil use right is permitted only in
specific circumstances and only to legal entities resident in the Russian
Federation (article 17.1 of the Law on the Subsaoil).

= [lepedaya paHee rnpuobpemeHHO20 rpasa rnosib3oeaHusi Hedpamu
oorlyckaemcsi moJibKO 8 OrpeOesieHHbIX CrlydasX U moJsibKO opuOuUHYeCKUM

nuyam — pesudeHmam Poccutickotu @edepauyuu (cm. 17.1 SakoHa o
Hedpax).
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Restricted access for foreign investors to strategic branches of the economy of 13
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Restricted access for foreign investors to implementation of subsoil use projects
in the Russian Federation

OepaHuyeHusi dorycka UHOCmMpaHHbIX UHBECMOPO8 K pearsiu3auuu rnpoeKkmos
Hedporionb308aHus 8 Pocculckou ®edepauyuu

= Only Russian legal entities are permitted to engage in extraction of
radioactive raw materials and in interment of radioactive materials, toxic and
other hazardous waste (part 4, article 9 of the Law on the Subsaoil).

LesmernbHocmb rno 0obbive paduoakmu8HO20 ChIPbs U 3aXOPOHEHUIO
paduoakmueHbIX Mamepuarios, MOKCUYHbIX U UHbIX OracHbIX omxod08

gripase ocyuwiecmarissimb mosibko Poccutckue ropududeckue nuya (4. 4 cm.
9 3akoHa o Hedpax).

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of 14
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckue
ompacriu 3KoHoMuku Poccutickou @edepayuu

= Draft Federal Law on the procedure for foreign investment in commercial

organisations of strategic significance for the national security of the
Russian Federation.

[Tpoekm ®edeparibHO20 3aKoHa 0 rnopsiOKe ocywecmerieHus
UHOCMPAaHHbIX UHeecmMuuul 8 KOMMepYeCcKUe opaaHulayuu, umeruue

cmpameau4yeckKoe 3HadyeHue 051 HayuoHarnbHou 6e3ornacHocmu
Poccutckou ®edepayuu.
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Restricted access for foreign investors to strategic branches of the economy of
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Non-resident foreign investor:
» a legal entity registered outside the RF;
» a foreign organisation that is not a legal entity;
= a foreign citizen;
» g stateless person living outside the RF more than 183 days a year;
» an international organisation with an international treaty with the RF;
= foreign states;
» an organisation under the control of a foreign state and/or international organisation;
= a group of persons, in the understanding of the anti-monopoly legislation, that includes the
foreign investor.

VHocmpaHHbIU UHBECMOP — Hepe3UdeHM:

» ropuduyecKoe fuuo, 3apeaucmpuposaHHoe 3a ripedenamu PO;

" UHOCMpaHHas opeaHu3ayus, He A65sauasics oPUOUYECKUM TUUOM;

" UHOCMpPaHHbIU 2paxO0aHUH;

" luyo be3 epaxdaHcmeo, rpoxuearowee 3a rnpedernamu PP donee 183 dHel 8 200y;
" pMexOyHapoOHasi opeaHu3ayusi, umerouasl Mexx0yHapoOHbIt 0o02080p ¢ PO;

" UHOCmpaHHbIe 2ocydapcmea;

" OpeaHu3ayus, Haxoosiwasicsi Nod KOHMpPoJsiIeM UHoCcmpaHHo20 2ocydapcmea u/unu
MexX0yHapoOHOU opaaHu3ayuu;

= 2pynna fuy 8 NoHUMaHuUU aHmuUMOHOMOIbHO20 3aKoHoOamersibcmea, 8 cocmae Komopou
8xo0um uHocmpaHHbIU UH8ecmop.

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved. PG&P
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation 16

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

A strategic company is an economic entity operating in at least one of the spheres

of activity in the draft law, in particular:
nuclear and radioactive sphere;

cryptography, tracking devices;

defence industry;

aerospace industry;

activities of natural monopolies;

dominant position on the telecommunications market;
television and radio broadcasting;

extraction (withdrawal) of biological water resources;

subsoil use in subsoil blocks of federal significance.

Cmpamezau4yeckoe obujecmeo — xo3silicmeeHHoe obujecmeo,
ocywecmersiroujee desimesibHOCMb 8 Xxomsi 6b1 8 0OHOU U3 YKa3aHHbIX 8

3aKOHOripoekKkme ccbep desimesnibHOCMuU, 8 YacCMHOCMU'

" g0epHas u paduoakmueHasi ompacsib;

Kpurimoepacdhusi, MpubopPbI CIIEXEHUS;

80€HHasi MPOMbIWITEHHOCMb;

asuayuoHHas U KocMu4eckasi ompacsib;

dessmernibHoCMb Cy6bEKMO8 €CMeCcmeeHHbIX MOHOMOIUU;
OOMUHUpYouwee rosoxXeHue Ha pbIHKe yCrya C8s3uU;
merne- u paduosewaHue;

00bbiYa (8b15108) 800HbLIX bUOIO2UYECKUX peCcypcos;

" Hedpornosib3o8aHue Ha ydacmkax Heop ¢hedepasibHo20 3Ha4YeHUs.

© 2008. Pepeliaev, Goltsblat & Partners. All rights reserved. PG&P
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Restricted access for foreign investors to strategic branches of the economy of
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

The concept of control over strategic companies:

= right of disposal with respect to over 50% of the voting shares/ownership interests in the
strategic company (for a subsoil user of a federal subsoil block — over 10%);

= determination of the conditions for the strategic company to engage in business and for
business decision-making;

= the possibility of appointing the General Director and/or over 50% of the members of the
Board of Directors (for a subsoil user of a federal subsoil block — over 10%);

= exercise of the powers of the managing company of the strategic company.

[loHsmue koHmporssa Had cmpameaudyeckumu obuwecmeamu:

= pacriopsixxeHue bonee 50% eonocyrowux akyut/donel cmpameaudeckoao obuecmea
(Onsi Hedporionb3oeamerisi hedeparibHbIM y4acmkom Hedp — 6onee 10%);

= oripedersieHUe ycriogull ocywecmerieHUsi cmpameau4eckumMm obuiecmeom
npedrnpuHuUMamersibckou dessmesibHocmu, rnpuHsmue busHec-peweHuU;

" 803MOXHOCMb Ha3Ha4yamb 2eHepasibHo20 oupekmopa u/unu 6onee 50% cosema
oupekmopos (05151 Hedporiosib3ogameris ghedeparibHbIiM yH4acmkKkoMm Hedp — 6onee 10%);

" ocywecmearieHue rnosiHoMo4vul yrpassouwel KoMmnaHuu cmpameau4yecko2o obuwecmaa.

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of 18
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckKue
ompacsiu 3KoHoMuku Poccutickolu ®edepayuu

Transactions entailing establishment of control over strategic companies

may be entered into only given a decision by the relevant authority granting
prior consent to such transactions.

COernkKu, snekyuwue 3a cobou ycmaHoesrieHue KOHmposis Had
cmpamezau4yeckumu obwecmeamu Mo2ym cogepuiamascsi MosibKo rpu

Hasiu4duu peweHuUs yrnosyiHoMo4YeHHOecO OpeaHa O npeOeapumeanOM
coariacoeaHuu makux cOersioK.
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Restricted access for foreign investors to strategic branches of the economy of
the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckKue
ompacsiu 3KoHoMuku Poccutickoli ®edepayuu

=  Foreign states, international organisations and organisations under the
control of a foreign state and/or an international organisation are not

entitled to close transactions entailing establishment of control over
Strategic companies.

MHocmpaHHble eocydapcmea, MexX0yHapOoOHble op2aHu3auyuu u
opaaHu3ayuu, Haxodsuwuecsi nod KOHMPorem UHOCmMpPaHHO20
2ocydapcmaea u/unu mexx0yHapoOHoU op2aHu3auuu He eripase

cosepwame coesiku, eriekyujue 3a cobou ycmaHogrieHuUe KoHmMpoJsis Hao
cmpamezaudyeckumu obuwecmeamul.

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation 20

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckKue
ompacsu 3KoHoMuku Poccutickolu @edepayuu

=  Foreign states, international organisations and organisations under the
control of a foreign state and/or international organisation may close
transactions entailing the possibility of blocking resolutions of the managing
bodies of strategic companies only given a resolution of the relevant
authority granting prior consent to such transactions.

MHocmpaHHble 2ocydapcmea, Mexx0yHapoOHble opaaHu3auyuu u
opa2aHu3auyuu, Haxoosuuecs o0 KOHMpPosieM UHOCmMpaHHO20
2ocydapcmaea u/unu mexx0yHapoOHoU op2aHu3auuu moaym coeepuiams
coeriku, eriekyuue 3a cobol 803MOXXHOCMb BIIOKUPOBamMb peuweHUs
op2aHo8 yrpassieHuUs cmpameaudyeckux obuwecmas, morsbKo rnpu Hanuyuu

peuweHus yrosriHoMO4YeHHO20 opa2aHa o rpedsapumeribHOM coariacoeaHuu
makux cOeJIOoK.

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation =

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4veckue
ompacriu 3KoHoMuku Poccutickou @edepayuu

=  Control established by a foreign investor over a strategic company against
the foreign investor’s also requires the consent of the relevant authority to
establishment of control within a maximum of 3 months following
establishment thereof. If the consent is denied, the foreign investor shall,
within 3 months, sell some of its voting shares/ownership interests.

KoHmporb uHocmpaHHO20 UH8ecmopa, ycmaHasnueaemsbil Had
cmpameau4yeckum obuwecmseom rno MumMo 801U UHOCMPaHHO20
UHBecmopa, mak xe mpebyem nony4yeHuUsi coanacusi yrioiHoMO4YeHHO20
ope2aHa Ha ycmaHo8/IeHUe KOHMpPOIsisi 8 CPOK He boree 3-x mecsiues ¢
MOMeEHMa ycmaHo8rieHUs1 KOHMPOoJsis. B criyyae omkasa 6 coanacosaHuu,
UHoOCcmMpaHHbIU uHeecmop o0bsizaH 8 meyeHue 3-x Mecsues peanusosamshb
Yacme C80UX 20/10Ccyrouux akyuu/doned.

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation 22

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Consent to a transaction and/or establishment of control in relation to
subsoil use of a federal subsoil block shall be given:

1) provided a conclusion of the Federal Security Service is available on the absence of any threat
to national security as a result of establishment of control and

2) on the condition that the subsoil user processes the extracted minerals on the territory of the
Russian Federation.

Coanacue Ha cosepuieHuUe coersiku u/unu Ha ycmaHogrieHuUe KOHmMpOJisi 8
OMHoweHuUU Hedporosib3o8ameris gpedeparibHbIM y4acmKomM Heop
MnpUHUMaemcs:

1) npu Hanu4uu 3aknrodeHus edeparnbHou Crnyxbbl besonacHocmu 06 omcymemeuu y2po3bl
HauyuoHarnbHoU 6e3ornacHocmu 8 pe3yribmame ycmaHO8/1eHUS KOHMPOIs, U

2) npu ycrosuu ocyuwecmerieHusi Hedporosib3oeamerieM repepabomku 0obbieaemMbiX MONE€3HbIX
uckoraembix Ha meppumopuu PQ.

www.pgplaw.ru
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation 23

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Federal significance subsoil blocks:

1) deposits of uranium, diamonds, particularly clean quartz raw materials, rare earth elements of
the yttric group, nickel, cobalt, tantalum, columbium, beryllium, lithium, platinum group metals;

2) containing reserves, according to the state balance sheet data as of 1 January 2006:
- commercial oil deposits of from 70 million metric tons;

- gas reserves of from 50 billion cubic metres;

- reserves of bedrock gold of from 50 metric tons;

- copper reserves of from 500 thousand metric tons;
Yuacmku HeOp chbedeparibHo20 3HaYeHUS:

1) mecmopoxdeHus ypaHa, ariMa3o8, 0Cob0o YUCMO20 K8apueg8oao Cbipbs, PeOKUX 3eMerlb

ummpuesou epynrbl, HUKerss, kobanbma, maHmara, Huobus, bepunnus, numus, Memarios
rnnamuHo8ouU epyrirbl;

2) codepxkawue 3anacbl rno 0aHHbIM 2ocydapcmeeHHO20 banaHca Ha 1 sHeaps 2006 eoda:
- u3eriekaemeble 3arnackbl Hegbmu om 70 MUSTTTUOHO8 MOHH;

- 3anacbl 2a3a om 50 munnuapdos Kybu4yeckux Mempos;

- 3arnacbl KOPpeHHo20 3o0510ma om 50 MOHH;

- 3anacbkl meou om 500 mbiICsi4 MOHH;

www.pgplaw.ru
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the Russian Federation

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Federal significance subsoil blocks:

3) subsoil blocks of internal sea waters and the continental shelf of the Russian Federation;

4) subsoil blocks for use of which use of civil defence and security land plots is necessary.
Yuacmku HeOp chbedeparibHO20 3Ha4YeHUSs:

3) yyacmku HeOp 8HYMpPEeHHUX MOPCKUX 800, meppumopuaribHo20 MOPs U KOHMUHEeHMaslbHO20
wernbga Poccutickol @edepauyuu;

4) yyacmku HeOp, npu nosib3o8aHUU KOMopbkIMU HEO6XO0OUMO UCI0/Ib308aHUE 3€MEIbHbIX
y4yacmkoe u3 cocmaea 3emesib 060pOoHbI U 6e3oracHocmu.
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Restricted access for foreign investors to strategic branches of the economy of

the Russian Federation 2>

OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4yeckKue
ompacsiu 3KoHoMuku Poccutckou ®edepayuu

Users of federal significance subsoil blocks may only be residents of the RF.

Users of subsoil blocks of the continental shelf of the RF may only be residents of the
RF with five years’ experience of developing subsoil blocks of the continental shelf of
the RF in which the participation share of the Russian Federation in the authorised
capital amounts to over 50%.

[Nonb308amernamu y4acmkamu Heop ghedeparibHO20 3Ha4YeHUs Mo2ym bbimb
morsibKo pe3udeHmsbl PQ.

[Nonb3oeamernsmu yd4acmkamu HeOp KOHMUHeHmMarsbHo20 wesbga PO mo2ym 6bimeb
morsibko pe3udeHmsbl PO, umerowue He MeHee 4eM rsgmusiemHyul Oribim OC80eHUs
yyacmkog Hedp KOHMUHeHmMarsbHo20 wersrbga PO, 8 komopkix 0oss ydacmus
Poccutickotu ®edepauyuu 8 ycmasHoM Kariumarse cocmasrisiem 6onee 50%.
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OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckue
ompacsiu 3KoHoMuku Poccutickoli ®edepayuu

= Transfer of rights to use federal significance subsoil blocks in the manner of
article17.1 of the Subsoil Law to residents of the RF over which control has

been established by a foreign investor is possible only by decision of the
Russian Government.

[lepexod npaesa rnosib3o8aHuUs y4acmkamu Heop ghedeparibHO20 3Ha4YeHUs
8 rnopsioke cm. 17.1 3akoHa o HeOpax Kk pe3udeHmam PP, 8 omHoweHuU
KOMOpbIX ycmaHo8/1eH KOHMPOJlb CO CMOPOHbI UHOCMPaHHO20

UHsecmaopa, 5yOem 603MOXKEH MOJIbKO 0 peweHUr I'Ipaeumenbcmea
P®.
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OepaHu4eHusi 0orycka UHOCmMpaHHbIX UHBECMOPO8 8 cmpameau4vyeckue
ompacsiu 3KoHoMuku Poccutickoli ®edepayuu

Additional grounds for early termination of subsoil use rights on the basis of

a joint licence in the event of a deposit being discovered that meets the
criteria of a federal significant subsoil block.

[LononHumernbHoe ocHogaHue 01151 O0CPOYHO20 rpeKpaweHUs rnpaesa
Hedporoib308aHUs Ha OCHOBaHUU COBMEeWEeHHOU /TUUEeH3UU 8 Crlyyae

OMKPbIMUS MECMOPOXOEHUS, omeeyarue20 KpumepusiM ydacmka Heop
pedeparibHo20 3Ha4YeHUs.
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