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CM'S

HoTtapuanbHoe yaocTtoBepeHue caesnku

TpebyeTcs:
I Tlpu npogaxe oonn OT yHaCTHUKA K YYACTHUKY

* Wcknw4deHne: OTYyXOeHMe OONM B paMKax peanu3aumm npenmMyLlecTBEHHOro
npaBa (ohepTa / akuenT)

I [Mpwn npogaxke AONU OT Y4aCTHUKA K TPETbEMY NULLY
I [Mo cornaweHnunto cTopoH (cT. 163 K)

He TpebyeTcs:

I HacnegoBaHue unn NpaBonpeeMCcTBO PUANYECKNX NNLY
I [NprnobpeTeHne gonun Ha Nyo6anYHbLIX Toprax

I [NprnobpeTeHne aonm odLLLECTBOM
!
!

PacnpegeneHvne oonu, npyHaanexatlen ooLuecTBy, Mexay ero ydacTHMKamm
[Mpogaxka aonu, NpuHaanexatien obLecTBy, y4acTHUKAM UMM TPETbUM NLaM

He yperynupoBaHoO:
I [NprnobpeTeHne gonu TpeTbUM NNULIOM B NpoLecce YBENUYEHME YCTABHOIO kKanurtana?
I BHeceHne gonu B kKayecTBa BKaga B yCTaBHbIN kanutan apyroro O00?
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C/M/ S/

I Cpenka no oT4YyXkAeHWo Heonna4yeHHoW Aonu (4acTu Oonn) SBNSeTCs HAYTOXHOM
« [lepexop HeomnnayeHHoW JONM B NOPSAKe HacnegoBaHWs Uy npasonpeemcTsa?

OrpaHuyeHusa u 3anpeTbl

I YcTaBoM MOXET ObITb NPpeayCMOTPEH MakCUMasbHbI pasMep OoNu Anst OTOAENbHbIX
ydyacTtHukoB OOO:

« Cpenka Kynnu-npoAaxu [OelcTBUTENbHa, HO MpaBO rornoca TONMbKO B npegenax
MaKcUmanbHOro pasmepa Aonu, npeaycMoTPEHHOIo YCTaBoM

I TlNpogaxa gonun 51-My y4aCTHUKY:
* 3aKOHHOCTb 3aKn4yaemMon caenkmn?

« B TeyeHue ogHoro roga — nNMbo ymeHblUEeHWEe KonuyecTBa yvacTHukoB Ao 50, nnbo
npeobpasoBaHne B OAO 1nv Npon3BOACTBEHHbIN KoonepaTnB

I TNpopgaxa 100% ponen topuandeckomy nuuy, B kotopom 100% gonen npuHagnexar
€ONHCTBEHHOMY YYaCTHUKY?

J Heckonbko nuu Ha CTOPOHE NnpoaaBua Uin n0KynaTen;|?

*  MHOXeCTBEHHOCTb NNL, VS MHOXXECTBEHHOCTb 00513aTENbLCTB




YyeT npaB Ha gonu C/M/S/

I EIMPKOJI (npenmyLuecTtso)

' CnncoK y4aCTHUKOB
° ,D,O CUX Nop HET AgeTalsibHOro nop4aaka seaeHna Cnnmcka y4aCtHMKOB

* He ycTaHOBIIEHbI CPOKM BHECEHNS MHGPOPMAaLUN O Nepexone Oonen B CNUCOoK
y4aCTHUNKOB

* HeTt 0653aHHOCTM OTpaXkaTb MHOPMaLNIO O NPEXHMX BNnagenbLax OoNewn

« Ecnu npmnobpeTtaTtenb onNn BHECEH B CNUCOK Y4aCTHMUKOB, HO HE BHECEH B
EMPIOJI - aBnsieTca nn 910 OCHOBaHMEM 4SSl HeQOMycKa ero Ha cobpaHue
y4yacTHukoB? N HaobopoT?

I PekomeHnpauuu:
* [logpobHO BECTM CNUCOK Y4aCTHMKOB
« OTcnexuBaTtb cBeaeHuna B EMPHOJ
« OcnapuBaTtb HenpaBUibHble AENCTBUSA PErMCTPUPYIOLLINX OPraHoB
*  XpaHuTb JOroBOpbI U MHbIE NPaBOyCTaHaBNMBaKOLLME JOKYMEHTDI



A</
MomMeHT nepexoaa npaB Ha A0SO C M S

I C patbl HOTapunalribHOro yaoctoBepeHmna orosop Kyrin-npoga>kmn osrim

I C paTtbl BHeceHusa 3anucu B EIMPHOJ:

« [lpwn pacnpeaenexHnn gonu, NpuHaanexatien oowecTBy, ee y4acTHMKam nmbo
NyTeMm ee NpoAaxu y4acTHUKaM U TPETbUM NMuam

. Hacnencrso v npaBonpeemcTBo
—  [lpn HeobGxogMMOCTK NosnyyYeHns cornacus: no ucredeHnn 30 gHen?

[ C onpeneneHHon gaTbl Npy nepexone Oonn K obLecTsy:
« [lpwn Heonnarte/HenosnHoW onnaTte 4oNn
* [lpu BbIXO4E y4YyacTHUKaA

« [lo TpeboBaHMO y4acTHMKA NPW rONocoBaHUM MPOTUB KPYMHbIX CAENOK U
yBEeIIMYeHNs1 YCTABHOIO kanmMTtana 3a CY4eT AOMNOSTHUTENbHbIX BKITAA0B Y4aCTHUKOB,

n ap.

I TMpobrnembl:
«  BpemeHHOM paspbiB Mexay nepexogom npas Ha 4O U BHeceHneM 3anncu B EMPHOJT
— 3 gHa 1 6onee npu HOTapyanbHOM YAOCTOBEPEHUN COENMKU
— 1 Mecsu, ecnv HoTapranbHoe YAOCTOBEPEHNE He TpebyeTcs



CM'S

3awuTa npaB Ha Oonko

I dobpocoBecTHbIN NpuobpeTaTtenb

« OT4yyXOgeHue Oonu B pesyrnbTaTe NPOTMBOMNPAaBHbIX AENCTBUA TPETbUX
UL, NN NHBIM MYTEM MOMUMO BONM LA

— [lMoppenka nognucn?

* CpOK UCKOBOW OaBHOCTMU:

— 3 roga ¢ MOMeHTa, Korga Brnagenew Aonu y3Han unvm OormkeH Obin y3HaTtb o
HapyLUEHUN CBOUX NpaB



Mpopaxa gonu B HapyLueHue C/ M/ Sf

npenmyLiecTBeHHoro npasa (l)

!

TpeboBaHne o nepeBode nNpaB U 06A3aHHOCTEW MNOKynaTesnisi no LOroBopy Kynsu-
npoaaxun gonm
- CypnebHas npaktuka: Cpaenka no npogaxe [OonnM C  HapylleHnem
NpPeEMYLLECTBEHHOIO NpaBa HE MOXeT OblTb Npu3HaHa HeAeNCTBUTENbHOM
Ha 3TOM OCHOBaHUN

B TeueHue 3-x mecsiues, korga Y4aCTHUK UJTnN obLecTBo y3HaJin O HapyLleHnn

BO3MOXHOCTb NPUCOEOAMHUTLCA K WUCKY B CPOK HE MeHee 2-X MecsueB
npeaycmaTpuBaeTcs apouTpaXkHbIM Cya0M

Ho: npu 3akpenneHuun B ycTaBe 3apaHee onpeaenieHHoNn LeHbl B criyyae peannsauum
00LWEeCcTBOM UMM Yy4aCTHUKOM MPENMYLLIECTBEHHOIO MNpaBa, YY4acTHUK UNn obLiecTBo
BO3MELLAlT NOKYNaTeno ero pacxodbl B pa3mepe He Bbllle yKa3aHHOW LieHbl
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[Mpoaaxa ponu B HapyLleHUue C/M/S/

npenmyLwiectBeHHoro npasa (ll)

I PelleHue cyga o nepegayvye O0SIM YYACTHUKY UK OBLLECTBY SIBASETCS OCHOBaHUEM
anga BHeceHua 3anucu B EMPHOJ

— Ho: 3agBneHme o BHeceHunm wusmeHeHunm B EIPHKOJ1, He cBfiI3aHHbIX C
BHECEHMEeM W3MEeHeHWW B  YycTaB, MNOAMNUCbIBAETCA reHepasibHbIM
anpektopom OO0

I JlukBugaumsa yyactHuka OOOQO, ycTynuBllero CBOKW [OMK0 TpeTbeMy nuudy C
HapyLweHneM npenMyLLeCTBEHHOIO nNpasa, He NuiiaeT ocTanbHbIX y4acTHukos OO0
npasa TpeboBaTb nepesoga Ha cebs nNpaB 1 0b6s3aHHOCTEN MOKynaTenen no Takomn
coernke




CM'S

I Tlpwm npogaxe  OONMM € HapyweHWeM  OrpaHuUYeHuin/3anpeTos,
NpeayCMOTPEHHLIX B yCTaBe

« TpeboBaHue o nepegadve Aonu

Mponaxa oonu B HapyLUeHue ycTaBa

* B TeyeHune 3-x mecsuLeB, koraa y4acTHUK UM OOLLIECTBO y3HANM O HapyLLUEHUN

- B cnyyae nepepaun gonn obuiectBy pacxodbl MOKynaTesio BO3MELLatoTCH
NNLOM, KOTOPOE MNPOU3BESIO OTYYXOEHME OOSIN B HapylleHne YCTaHOBIIEHHOro
yCTaBOM OrpaHun4veHud/3anpeTa

« PeweHne cyna o nepepade gonu obulecTBy SBMSIETCA OCHOBaAHMEM ANS
BHeceHuda 3anucu B EIMPHOJI

« [ona gomkHa 6bITb peanu3oBaHa O0bLLIECTBOM B TEYEHME roga

I CynebHasi npakTuka:

« Cpenku no otyyxageHuto gonu B yctaBHoMm kanutane OOO, coBeplleHHble C
HapyLweHneM MonoXeHusa ycTaea, 3anpellarolero otyygaTb AOMNK TPEeTbUM
nuuam 6e3 cornacusi y4acTHUMKOB obLlecTBa Unn camoro obulectBa, SBRASAIOTCS
OCMOPUMbIMM.
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Mepexoa nonu Ha NyGNMUYHbLIX TOprax C M S

I OTka3s xoTsa Obl 04HOIo M3 Y4aCTHUKOB B Jaye cornacusi JoctaTodeH Ans
3anpeTa Ha nepexos Oonu

I C Kakoro MOMeHTa gong nepexoanT K nodbeauTento TOPros:
« C MOMEHTa nony4yeHus cornacus y4actHMKoB NnMbo nctedeHust cpoka B 30 gHen?
* HoTapuanbHOro yaoctoBepeHusi gorosopa?
*  BHeceHus 3anucn B EIPHOJ1 (ans pobpocosecTHOro npunobpetatens)

' KTO ronocyet gonen nocrie nposBegeHns Topros, HO 40 Aadu corfiacma?

I Ecnu cornacue He gaHo, To nodbeauTento BbinnavynBaeTcs AencTBUTeNnbHas
CTOMMOCTb 05N

*  Puck ywemneHna nHtepecos nobegmtens B CBA3N C BO3MOXXHOCTbIO
MaHUNynauum 4ENCTBUTENbHON CTOMMOCTbLIO 4OSN, €CIN LieHa TOPros Bbllle
NEeNCTBUTENbHOW CTOMMOCTU A0NN



CM'S

NMpuHyanTenoHaa nepepava oonu

' Y. 3n. 11 crt. 21 3akoHa 06 OOO:

Ecnu yyactHnk OOOQO, 3aknioumBLLMA IOroBOpP, yCTaHaBMBaOLLNI
006a3aTenbCTBO COBEPLUNTL MPU BO3HUKHOBEHUWN onNpeaenieHHbIX O6CTOATENLCTB
NN UCNONHEHNW APYron CTOPOHOW BCTPEYHOro 0bs3aTenbCcTBa caernky,
HanpaBfIEHHYIO HA OTYYXXAEeHWEe O0NN, HENPABOMEPHO YKINOHAETCS OT
HOTapuanbHOro yaoCTOBEPEHNA COENKU, HANpaBfIEHHON Ha OTYYXXAEHWE 00NN,
npuobpeTatenb 40NN, COBEPLUNBLUNN AENCTBUSA, HANPaBiEHHbIE HA UCMOSTHEHME
yKasaHHOro goroeopa, Bnpase notpeboBaTb B cyaeOHOM nopsake nepegayu
emy gonu. B aTom cnyyae pelieHne apobutpakHoro cyaa aABnsieTcsi OCHoBaHMEM
ana pernctpaunmn nameHeHnn 8 EMPHOJ.

. 165 I'K:

Ecnun ogHa 13 CTOPOH MOMHOCTHLIO UKW YACTUYHO UCMOMHUMAA COENKY,
TpeObyoLLy0 HOTapmnarbHOro yaoCTOBEPEHUSA, a apyras CTOpoHa YKINOHAETCHA OT
Takoro yaocToBepeHus CAesiky, cyn Bripase no TpeboBaHMio UCNOMHUBLLEN
COEenKy CTOPOHbI NpU3HaTbL COESIKY AenucTBuTenbHoOW. B aTom cnyyae
nocriegytolliee HoTapuansHoe yaoCTOBEPEHNe caerikm He TpebyeTcs.

CTOpOHa, HeobOoCHOBaHHO YKINOHAKLWAaACA OT HOTapualsibHOro yagoctoBepeHud
COENKN, AOMKHA BO3MECTUTb APYron CTOPOHE YObITKU, BbI3BAHHbIE 3anep>i<|<0|7| B
coBepLlieHnn COesikn.
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NMpobnembl C/M/S/

[ CTpyKTypupOBaHWEe cAenok ¢ ydacTUEM UHOCTPaHHbLIX MHBECTOPOB
* [lpumeHnmoe npaBo
» [lpenBapuTtenbHbIM OOroBOp / HOTapuanbHoe yaoctoBepeHune?
* OrtnarartenbHble/0TMEHUTESTbHbIE YCIOBUS

I OrpaHu4eHnsa CTOPOH B WUCNONb30OBaHUM 6onee CrioXHbIX [JOroBOPHbLIX
KOHCTPYKUMW ANna pacnpegeneHns puckos

' Pacxogbl Ha opopmMeHue caenok



Cnacmbo 3a BHuUMaHue!

MockoBckoe lNpeacraBuTenbLCcTBO
CMS International B.V.
ForoneBckumn 6ynoBap, 11
119019 r. MockBa
Ten.: +7 495 786 4000
Pakc: +7 495 786 4001
www.cmslegal.ru

Elena.Zhigaeva@cmslegal.ru
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3arior Jofen B pOCCUNCKNX
obLuiecTBax ¢ orpaHUYEHHON OTBETCTBEHHOCTLIO

[TocrnegHne nameHeHns B 0bractn KOpnopaTUBHOIO
3akoHopaTtenbcTBa Poccuu: npobriemel 1 NyTn peLlieHnsd
FOpunauyveckaa KoHpepeHUUS

Accounauunn EBponenckoro busHeca,

MockBa, 12 oktsa6psa 2010

Anekcen KysbmuiinH, LL.M.

BEITEN BURKHARDT



3anor goneun B poccunckmx 000
CoodepxaHue

3anor goneun Kak cnocob obecnevyeHusd
Bo3HMKHOBEHME 3anora gonen
[MorawieHne 3anora gonemn

Bonpoco!?

KoHTakThbl

BEITEN BURKHARDT



3anor gosrien Kak cnocob obecneyvyeHus
[loHsMue 3anoea

[ToHaTmne 3anora
OpaunH n3 cnocoboB obecnevyeHna NCrnonHeHnsa obsa3aTenscTB

[MpenmyLLeCTBEHHOE Nepen ApYrMMn Kpeamtopamm npaBso
3anorogepXxaTens Ha yaoBNeTBOPEHNE N3 CTOMMOCTM NpeameTa 3anora

[paBo Ha nepepadvy npeameTta 3anora B COGCTBEHHOCTb
3anorogep)xartens B cny4dasx U B Nnopsaake, ykasaHHbIX B 3aKOHe

3anor coxpaHsieTcs npu nepexoae npegmeTta 3anora B
COBCTBEHHOCTb ApYyroro nuua

3anorogatenem MoXeT ObITb Kak JOIMKHUK, Tak U TPETbEe NULo

BEITEN BURKHARDT



3anor gosrien Kak cnocob obecneyvyeHus
[lpumeHeHue

OTCyTCTBI/Ie LLUNPOKOIo UCMNoJib30BaHUA
LononHuTtenbHbIN cnocob obecneyeHus Hapsiay ¢ ApyrmmMm

[TpYnHBI
Pa300WeHHOCTb M NPOTUBOPEYMBOCTL MPaABOBOro pexuma
(Hopmbl 0 3anore B K P®, 3akoHe 06 OOO, 3akoHe 0 3anore)
OTcyTcTBME perucTpaumn / yyeTta 3anora gonem
CynebHbin nopsaok obpalleHnst B3biICKaHMA

BEITEN BURKHARDT



Bo3HUKHOBEeHUe 3anora
OcHoBaHuUs1 B03HUKHOBEHUS 3asioaa

OcHoBaHMA BO3HMKHOBEHUSA 3ariora

3aKoH
(Hanpumep, npu npopaxe
AOJSIN C OTCPOYKOU UNun nnu HdoroBop
paccpoykoun ynnartbl

NMOKYMNHOMN LieHbl)

I'IpaBo 3ajfiora Ha AoJilo BO3HUKaeT C MOMEeHTa BHeCeHudA 3arnmcm B
EAVHBIN rocyapCTBEHHbIN peecTp Ipuanveckux nuu
(«<EFPHOJ1»)

BEITEN BURKHARDT



Bo3HUKHOBeHMe 3anora
3akrnoyeHuUe dozoeopa 3aroza (1)

3akrtovyeHne goroeBopa 3anora

[oroBop 3anora 3akn4eH

CornaweHune CTOpPOH C cob6nrogeHnem
Nno BCeM CyLeCTBEHHbIM YCNOBUAM HeobxoauMbIX hopmanbHOCTEN

A A
' N7 N\
JononHntensHO TpeboBaHue o
YKa3zaHHbIM YkaszaHHasa B o
onpeaeneHHbIM rocyaapCcTBeHHOM
B 3aKOHe 3aKoHe chopme
CTOpPOHaMu perncrpauum

BEITEN BURKHARDT



Bo3HUKHOBeHMe 3anora
3akrnovyeHue do2oeopa 3arioza (2)

CyLecTBEHHbIE YCITOBUS, YKa3aHHble B 3aKOHE

Yto nepenaetca B 3anor?
[Mpeamert 3anora
OueHka npeameTa 3arnora

UTto (kakoe 06a3aTenbCcTBO) obecneymBaeTcs 3anorom?
CyuwectBo
Pasmep
CpOK UCMONHEHUS

Y Kakon U3 CTOPOH HaxoauTCs 3anoXeHHOe NMYLLLECTBO?
Y 3anorogartens
Y 3anorogepxatens

BEITEN BURKHARDT



Bo3HMKHOBEHMe 3anora
3akrnro4yeHue 0o2o8opa 3aroaa (3)

CyLLeCcTBEHHbIE YCITOBUS, OnpeaerneHHble CTOPOHaMM

ITtoboe ycrnosue
Ob6bem obecnevnBaemoro 3anorom TpeboBaHus
Obbem npas 3anorogepxarens
3anor npaB, KOTOpble BO3HUKHYT B ByayLiem
3anpeT nocneaytouwlero 3anora
3anpeT oT4YyXAeHus npeamMeTa 3anora Unmn MHOro PacrnopsiKeHUst Nm
[Mopsgok norawleHus 3anora

BEITEN BURKHARDT



Bo3HMKHOBeHUe 3anora
3akrro4yeHue 0o2o80opa 3arsioza (4)

dopma
HoTapnanbHO yoocToBepeHHas
[1OKyMEHT, Bblpaxatowmn cogepxaHne caernkm n nognmcaHHbIn
NUUOM UNn Nnuammn, coBepLUaroLWMMN COESKY

YaoocTtoBepuTenbHasa HaanMcb HoTapuyca

MocnencTBus HECOONMIOAEHUSA - HUMTOXHOCTb

BEITEN BURKHARDT



Bo3HuKHOBeHUe 3anora
LornonHumernbHble mpebosaHusi (1)

Cornacue OO0

[Mpn nepenaye gonu B 3anor Tpeteemy nuuy (He ydactHmky O0OO)
Ecnu Takoun 3anor He 3anpeuleH YctaBom OO0
He TpebyeTtcsa npu 3anore gonu gpyromy ydactHuky OOO

PelieHne o cornacum
[MpuHnmaeTtcsa Obwmm cobpaHmem ydyactHukos OO0
bBonblwmnHcTBOM rosiocos Bcex ydyactHmkos OO0
[‘onoc yyacTHUKa, nepeaaroLwero 4o B 3anor, He y4UTbIBaeTCs

Cornacue n peawecTByOLLEero 3asiorogepxxartess

Ecnu B npealwecTByoWEM OroBOpE 3arora HeT 3anpeTta Ha
nocneayrowmn 3anor

BEITEN BURKHARDT



Bo3HuKHOBeHUe 3anora
LornonHumernbHble mpebosaHusi (2)

Cornacue cynpyra 3anorogatens-gusndeckoro nuua

Ecnun yyactHuk OOO cocTtouT B 6pake 1 Aonst HaxoauTcs

B COBMECTHOW COOCTBEHHOCTU CYnpyros
HeobxoamMmMocTb NPoOBEPKM CEMENHOIO cTaTyca ydaCTHUKa
HeobxoanmocTb onpegeneHnsa pexxmmMma nmyLiectsa cynpyros
CnoXHOCTU NPU HaNM4YNM NHOCTPAHHOIO 3fIEMEHTA Kak aJ19 CTOPOH,

TakK " and Hotapuyca

BEITEN BURKHARDT



Bo3HMKHOBEHMe 3anora
LornonHumernbHblie mpebosaHus (3)

OpobpeHna opraHoB yrnpaBreHUst KPUANYECKNX Nuy

KopnopaTuBHble ogobpeHns
KpynHasa caoenka
Cpoenka ¢ 3anHTepecoBaHHOCTbLIO
NHoe orpaHnyeHne NoNHOMOYNU eOQUHOSNMUMYHOIO NCMNOSMHUTENBHOIO

OpraHa rno yCctasBy 3asiorogatesid uin 3asiorogep>xatesis
CnoXxHocTun npn HAIMNM4YnmM MHOCTPAHHOIO 3JfiIeMeHTa KakK AJiAd CTOPOH,

Tak U Ans HoTapuyca
[loKyMeHTbI, NoaTBepXaatoLlme oTCyTCTBME HEOOXOANMOCTU 0A00pEeHUI

CnpaBku
byxrantepckue 6anaHcebl

BEITEN BURKHARDT



Bo3HukHoBeHuUe 3anora
HononHumernsHbie mpebosaHusi (4)

NHble gokymeHTbl cTopoH n 000

[okyMeHTbl, NoATBEPXAAtoLLME KOPropaTUBHbIN CTaTyC
[OKyMEHT O rocyaapCTBEHHOW perncTpauunm
Bbinncka n3 EIMPHOJI
YcTtaB co BCEMU U3BMEHEHUAMM
Cnucok yyactHukos OO0

[TogroToBneHHbIE AN coBepLUeHnst caenkn B Poccum

KoHcynbckas neranmsauust / anocTunb
HoTapunanbHO yoOCTOBEPEHHbIN NEPEBOA HA PYCCKUI A3bIK

BEITEN BURKHARDT



Bo3HMKHOBEHMe 3anora
LornonHumernsHblie mpebosaHus (5)

YnnaTta rocnownuHbl

0,5 % cymmbl gorosopa
HO He MeHee 300 pybnewu
n He 6onee 20 000 pybnen

He gencteyeT cneunanbHas HOpMa B OTHOLLUEHUN OTHYXKOEHUSA LOSen
O CyMMe O0orosopa, ykazaHHOM CTOPOHaMU, HO HE HMXKE HOMWHAITbHOM
CTOMMOCTW OOSIN 1NN YacTu Oonu

CTommMocCTb OOSMKHA onpegenAdaTbcAd cneunanmnctamMmm-oueHWwmnKamm

[pyrne pacxogbl (TexHn4eckasa pabota HoTapuyca, rocnoLurnHa 3a
ynoctoBepeHue 3asasneHnn B EMPHOJ1 n s OOO n t.4.)

BEITEN BURKHARDT



Bo3HUKHOBEeHUe 3arora
Peaucmpauus 3anoza e EIPHOJI (1)

3agaBreHne o BHeceHun 3anora

CopepxaHue
Bug obpemeHeHus (3anora)
Cpok oencteust obpeMeHeHNda Unu nopsiaoK ero onpenerieHns

[Nognuck 3anorogaTtens
KOpunanyveckme nuua — UCMONHUTENBbHbLIN OpraH JIMYHO
dunanyeckune nuua — IM4HO
YaocTtoBepeHue 3asBNeEHNA 3a rpaHnULEN N nepedaYa ero Hotapuycy
B Poccuu, yooctoBepsitoeMy 4OroBop 3anora, Ans HanpasfieHnd
B EPHOJ1?

BEITEN BURKHARDT




Bo3HUKHOBEeHUe 3arora
Peaucmpauus 3anoza e EIPHOJI (2)

HanpaBneHme 3adaBI1IeEHNA O BHECEHUU 3aliolra

HoTapuyc, KoTopbIn yOOCTOBEPSN 4OroBOp 3anora
HenocpeacTBeHHO (Ha NpaKTUKE OrpaHUYEeHHasa TEPPUTOPUSA)
[1o no4Te C yBeOOMIIEHMEM O BPYYEHUU
C ncnosnb3oBaHNEM TEXHUYECKUX CPeaCTB
HeBO3MOXHOCTb 41 CTOPOH onpeaenTb crnocob HanpaBneHus 3asBreHuns

Cpok — 3 AHA C MOMEHTAa yOOCTOBEPEHUSA AOroBopa 3anora

BHeceHue 3anncu B EIPHOJT — 3 gHA ¢ MOMeHTa nosnyyYyeHns 3asiBrieHns

BEITEN BURKHARDT



Bo3HUKHOBEeHUe 3anora
YeeoommneHue OOO o 3aroee

YBepgomnenmne OOO o 3anore
HoTapuyc, kKoTopbI yOOCTOBEPSN AOrOBOP 3arnora
[lepenaya konun 3aaBreHnda o BHeceHun 3arnora B E['PHOJI
Cnocob He onpepgeneH (Kak npaBuio, rno noyre)
Cpok — 3 oHA ¢ MOMeHTa yA0CTOBEPEHNS AOroBopa 3anora

OTcyTtcTBME nopsigka yvyeTta aTux gaHHbix B OO0

BEITEN BURKHARDT



S
Bo3HUKHOBEeHUe 3arora
[lpouecc 3asoea doreu

[Tpouecc 3anora goneun

[ oroBopeHHOCTb N8 3| 1Y =Y, [I17 (5] Cobop un 3akrno4vyeHue BHeceHue
o W[ (3 %L ETC 2 7P . HOTApPMyca, noaroToBKa poroBopa 3anora
3anora gonen ACLELINENVY AOKYMEHTOBARA [eyr:Te]17) /o] B EMPLOJ
Ob6LWwnm cpok MOXET cocTaBnATb OT 1 A0 2 mecsaueB
Ponb HoTapuycal!

MoaroTtoBka GOMbLIOrO KONMYECTBa JOKYMEHTOB!

HeobxoamMmocTb KoopanHaLMn U KoHTpons!

BEITEN BURKHARDT



NMoraweHue 3anora
Peaucmpauyus nnozaweHus 3anoza 8 EIPHOJI

OcHoBaHu4 norawleHus

CoBmMecTHOe 3asiBrieHue
3anoroparens u PeweHne cyaa

3anorogepxartens

OTCcyTCTBME perynupoBaHns nopsaka noralleHus 3anora gonemn

BEITEN BURKHARDT



Bonpocb!?

BEITEN BURKHARDT



KOHTaKT

Anekcen KysbmuiinH, topuct, LL.M. (CaapbptokkeH)

| [MapTHep
o A ¥
Cneumnanusauma KopnopaTnBHOE npaBo, CIINAHMNA U NOrMNOLEHNS,

S COBMECTHbIE NPeanpuATUs, NpUPoaHbIE PECYPCHI
‘AV/‘ Kapbepa MockoBCKuin rocyaapCTBEHHbIN NHCTUTYT

- MexagyHapoaHbix oTHoweHun (MITMMO),1996;

: LL.M., YHusepcutet Caapnanga, 2001;

T ., 6/2, -
115034 Mockaa, Pocons MWHUCTEPCTBO BHELLUHMX 3KOHOMUYECKUX CBSI3eii

Ten.: +7 495 2329635 - - .
e 47 495 2329633 Poccuiickon ®egepauum, 1995-1996;

Alexey.Kuzmishin@bblaw.com rerH,El,ep, CDOJ'beap,EI,, Be6ep " AKCTep,
Mocksa, 1997-1998;

OO0 "HIK " UTEPA", Mockea, 1998-2008;
Peanb n lNaptHepsbl, Mocksa, 2008-2010;

BANTEH BYPKXAPOT, Mocksa, ¢ 2010
FAA3bIKK PYCCKUW, HEMELIKMW, aHTNIUACKUI

BEITEN BURKHARDT



mailto:Alexey.Kuzmishin@bblaw.com

.
BAUTEH BYPKXAPAT B mupe

6onee 330 OpUCTOB U

Bapuiasa HaMoOroBbIX KOHCYNbTAHTOB

CaHkT-leTepbypr

COTPYOHNYECTBO C BEOYLMMU
topuanyeckummn ompmamm CLLUA
n BennkobputaHmm

HaLLW KIMMEHTbI MOTyT
paccunTbiBaTb Ha rnybokoe
3HaHMe ocobeHHocTeNn

®dpa
PaHKYPT MeXOyHapO4HOro
HiopHBepr MioHxeh KoMMepyeckoro obopoTa u
FOHKOHT LLlaHxait MECTHOW cneungukn BegeHns
OusHeca

BEITEN BURKHARDT




.
BAVUTEH BYPKXAPOT B CHI

C 1992 B r. MockBe - nepBasi n KpynHeunLas
Hemeukas ropunandeckasa pupma B Poccum

C 1996 ropa B r. CaHkTt-lNeTepbypre — ogHa n3
BeayLWMX ropuanyeckmux dompm cesepo-3anagHoro
pernoHa Poccuu

C 2004 ropa B 1. Kuese — MexgyHapogHas
topmngmyeckasa pupma 2007 roga (no penTuHry
XypHana "lOpuandeckas npaktuka")

BEITEN BURKHARDT
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Cnacnbo 3a Bawue BHumMmaHue.

BEITEN BURKHARDT



I DLA PIPER

AKLMOHEPHOE
cornaweHune/loroBop 06
OCYLLIECTBIIEHMW NpaB
YYaCTHUKOB

Neopb AHMOHSIH

CosemHuK
12 okmsbps 2010 eo0da



MupoBas npakTuka

= B MMpPOBOI NpaKTUKe cornalleHnsa UCMonb3yTca ANs peanu3aumm
LIeyTIoro KOMMriekca JOroBOPEHHOCTEN MEXAY y4aCTHUKaMu
obLiecTBa No pa3nu4yHbIM BONpocam, BKITOYas:

= NOpSAa0K MOPMUPOBAHUSI OPraHOB yNpaBreHns

MOPSAAOK roflocCoBaHUSA Mo psay BOMPOCOB

it
npaBuna pacnpenenenus npuobInu e

" NOPALOK paspeLleHna «TYNMKoBbIX cuTyauuiny (deadlock resolution)

= YCTAHOBJIEHME MEXAHN3MOB MPUHYOMUTENBHON MOKYMKX N/UNK Npoaaxu
akumu, onumoHsbl (call option, put option)

npouenypa peanusauuv akuum TpeTbMM nuuam, BKIoYas ycTaHoBMeHNe
MexaHU3MOoB A8 npucoeanHeHuns K caenke (tag-along), ans
nogKnoyeHuns K caenke (drag-along)

nopsgok onHaHcupoBaHus, cneyudunyeckne obasaTenbCTBa CTOPOH B
3aBMCUMOCTM OT XapaKkTepa COBMECTHOW AeATENbHOCTHU



Passutue B Poccuun

= UActopusa pa3sutua B Poccumn (mcnonb3oBaHue MHOCTPAHHbLIX KOPUCAUKLINN)
® Hanorosoe ninaHnpoBaHmne
" pa3peweHne cnopos U BOIMOXHOCTb NMPUHYOANUTESTIbHOIO UCMNOJTHEHUA 3a MnpedesiaMun Po®
" MMOKOCTb oMKCaLUM KOMMEPYECKMUX LOrOBOPEHHOCTEN

= OOLWwmre pUCKU UCNOSNb30BaHNA MHOCTPaAHHbLIX OPUCAUKLUA
" BO3MOXHOCTb USBMEHEHUA NOKAIIbHOINoO 3aKoHOO4AaTebCTBa

" BO3MOXHOCTb USMEHEHUA MeXOAYHapPOOHbIX cornallueHunn

= pacxogbl (cogepaHme KoOMnaHun B MHOCTPAHHOM IOPUCOMKLUNN, CTOMMOCTb CyaeOHbIX
pa3bupaTenbCcTB)

= CyneOHas npakTuka (aeno OAO «MeradoH», 3AO «Pycckun CtaHgapTt
CTtpaxoBaHue», u 1.4.)

* HEeBO3MOXXHOCTb NMPUMEHEHUS NHOCTPAHHOIO NpaBa K perynMpoBaHUI0 cTaTtyca POCCUNCKOro
obuwecTBa (MPOTMBOPEYUT NYBNUYHOMY NOPSAKY, MOMOXKEHMIO O NMUYHOM 3aKOHE top. nuua)

= OesaTenbHOCTb obulecTBa perynupyeTtcd pOCCI/IVICKVIM 3aKoHOAAaTeSIbCTBOM U YCTaBOM;

= S MONOXEHUIN CornalleHus akLMoHepoB NPOTUBOPEYUT HOPMaM POCCUINCKOTO
3aKoHoAaTenbCTBa (NMPUMEHEHNE KOHLIENLUN «OTKasa OT NnpaBy, HEBO3MOXHOCTb
YyCTaHOBIIEHUS MopsiKa rofocoBaHNs 1 NpoBeaeHus obLLiero cobpaHns akLMOHeEpPOB,
HEBO3MOXHOCTb OrPaHNYEeHUsA KOHKYPEHLIMM, HEBO3MOXHOCTb NpeaocTaBneHus
AOMOSNTHUTENbHbIX NpPaB, 1 T.4.)

= CornaweHus akuuoHepoB B Poccuu. Noyemy cenyac?

" MoBblWWEeHNE MNMpuBIrieKaTeSIbHOCTU pOCCI/IVICKOPI I'IpaBOBOIZ CNCTEMbI U CO30aHNE alibTEPHATUBDLI
MHOCTPaHHbIM OPUNCONKLUNAM



[lpaBoBoe perynupoBaHue (1)

[orosop 06 ocyLlecTBNEHUM NpaB y4aCTHUKOB

= ®epgepanbHbin 3akoH Ne312-03 oT 30 aekabpsa 2008 roga «O
BHECEHUN N3MEHEHMWN B OTAESNbHbIE 3aKOHO4ATEelNbHbIE aKTbl
Poccunckon ®egepaumn» npegycMmatpuBaeT USMEHEHMA B . 3 CT.
8 3akoHa «O6 obuiecTBax ¢ orpaHN4YeHHON OTBETCTBEHHOCTLHO»
(sctynuno B cuny 1 nonsa 2009 roga)

CornalwieHune akuMoHepoB

= ®epgepanbHbiv 3akoH Ne 115-P3 ot 3 uroHa 2009 roga «O
BHECEHUN N3MeHeHU B PeaeparbHbin 3akoH «O6 akLIMOHEPHbIX
obuiectBax» u ctatbio 30 PeanepanbHOro 3akoHa «O pblHKe
LEeHHbIX Oymar» npegycMmaTpuBaeT HOBYIO cTaTbio 32.1 B
denepanbHoOM 3akoHe «O0 akuMOHEPHbIX obLecTBax» (BCTynuna
B cuny 9 nions 2009 ropa)



[lpaBoBOEe perynupoBaHue (2)

= HOBbIN BUA, rpaXkgaHCKo-NpaBoOBOro Aorosopa

* MMcbMeHHas popma (He TpebyeT permctpauum unm
HOTapuanbHOro ya0CTOBEPEHUS);

= ochopMnAEeTCH NyTEM COCTaBMNEHUss 0QHOro JOKYMEHTA;
= 3aKM0YAETCS TOSTbKO MeXay akunoHepamu/y4acTHUKaMU;
= TONbKO B OTHOLLEHUM BCEX aKLUUW, NpuHaanexallunx akLumMoHepy;

= HeobsI3aTENBLHO MEXQY BCEMU akLMOHepamMun/ydacTHUKaMun
obulecTBa.

= B cooTBeTCTBUM C cornalieHnemM CTOPOHbl 00A3yHOTCH
OCYLLECTBSATb onpeaeneHHbiM 0bpa3om cBou npasa u (Unu)
BO3epXXMBATbCS OT OCYLLECTBIIEHNA YKa3aHHbIX Npas.

= CornallueHne MOXET yCcTaHaBnmMBaTh psg 0b6a3aTensCcTB
(cMm. crnedyrouwue cnauosbl)



Peanusauyusa npas rofoca

CornaweHune MoXxeT ycTaHaBNMBaTb:

a) 0O6s3aHHOCTbL ronocoBaThb onpeAeneHHbIM oOpa3om u
cornacoBbiBaTb BapuaHT rofiocoBaHuA ¢ Apyrumu
akKuuoHepamMmu/y4acTHUKaMm

=  Bkntoyvaet Bonpockl komneTeHuun Obuiero cobpanus

= [MpakTnyeckme acnekTbi:
= Ha3Ha4yeHue reHeparnbHOro AnpeKTopa
=  u3bpaHue 4YneHoB coBeTa ANPEKTOPOB
=  onpegerneHuve cnucka "reserved matters”

=  HeBO3MOXHO yCTaHOBUTb B COrnalleHnn oba3aTenbCcTBa CTOPOH MO rofloCOBaHNIO B
coBeTe ANPEKTOPOB

=  [lpobnembl NPUHYANTENBHOIO UCMOMHEHUS

" HapyLueHme cornalueHmsa B 4YacTtu 06s3aTenbCTB MO rONOCOBaHNUIO HE SIBNSIETCS
OCHOBaHMeEM OJ14 ocCrnapuBaHNA pelleHna opraHoB yrnpaBleHnA

. Mepbl rpaxkgaHCKo-NpaBoOBOW OTBETCTBEHHOCTH
(BO3MOXHOCTb B3bICKaHUs YObITKOB,
YCTaHOBMEHNSA HEYCTOMKN B COrnaLleHun).
[MpakTnka npumeHeHna cygamu ct. 333 K PP




Coenku ¢ akuuamu/gonamm

b) O6sA3aHHOCTL NpuobpeTaTb UMM OTYYXXAATb aKLMK/AONI0 NO 3apaHee
onpeperneHHon ueHe v (UNK) Npu HacTynJsieHUU onpeaeneHHbIX
obcToAaTenbLCTB

" npaKTI/NeCKI/Ie aClleKTbl:
KakK BapuaHT pelleHunst «TYynMKoBbIx cutyaummn» (deadlock)?

yCTaHOBIEHVE MeXaHN3MOB MPUHYAUTENbHON MOKYMKA U/UMK NpoAaxXun akuuii (onumoHsl call
option, put option)

peanusaumn akumMm TpeTbuM nmuam, BKIoYas yCTaHOBMEHNE MeXaHU3MoB Ans
npucoeanHeHus K caenke (tag-along), ons nogknioyeHns K caenke (drag-along),

Kak BapunaHT BbIXO4a M3 COBMECTHOIO NpPOeKTa rno JOCTMXKEHUM YCTAHOBIIEHHbIX LIeNen nnm
NPOEKTHbIX NoKa3aTenemu.

- YKasaHHble COENKN C aKUUSIMM KaK npasuIio CoOBEPLUAKOTCA:
npn HacTyrneHnn ornpenerieHHoro Cpoka,

NpWY HaCTYNSIEHUN yCnoBuA/0bCTOATENBLCTBA;

= Cpenku nopg ycrnosuem, onpeaenenue cpokos (cT.cT. 157 n 190 K P®). MNpobnembl
cyaebHoW NpakTUKN OTHOCUTENBHO CAENOK NOA YCOBMEM U ONpeaerieHnst CPOKOB B
coenkax.

=  MexaHu3m peanusaumn (CTPYKTYpUpoOBaHNUE OAHHOIO NOMOXEHUST NPU MOMOLLN
npeaBapuUTeENbHOro 4OroBopa, CAenku Kynnu-npogaxun nog otnaratenbHbIM
yCcnosmem, npu nomowim 6e30T13biBHON opepThbl). Heob6xoammMocTe HoTapuanbHOro
yOOCTOBEPEHUS COEMNOK, HanpaBfiEHHbIX Ha OTYYXAEeHNE OOSN.



Cpenku ¢ akunamu/gonamm (NpoaosmKeHne)

c) O6sizaHHOCTb BO34epXMBaATbCH OT OTUYYXAEHUS akumn/gonun
A0 HacTynneHusa onpeaeneHHbIX YCNOBUMN:

= [lpakTn4yeckme acnekTbl:

= BO34epXKuBaTbCA OT NPOAAXM aKUWIA/Oonn TPeTbUM Nnnuam;

=  BO34epXmBaTbCs OT HanpaslieHUs TpeboBaHUA O NpuobpeTeHnn
aonun obuecTtsBoM (NPUMEHEHNE NMMNepPaTUBHOMN HOPMbI CT. 23.2
3akoHa 06 OOO 0 BO3MOXHOCTM HanpaBneHnst TpedoBaHUs K
obLwecTBy 0 NpMobpeTeHnn Jonn).

=  Pucku, cBA3aHHble CO CroXusLLlenca cyaebHom npakTukon
npumeHeHus ct. 1, 9, 10, 22 'K PO («oTKas oT npaBy,
«3noynotpebneHne NnpaBoMy», «OrpaHUYEeHnEe nNpaB»).

= Cpenka, coBeplleHHasi B HapyLLUeHne akLMOHEPHOro
cornalleHuss, MoXeT ObITb OCropeHa, TONbKO ecnn TpeTbe
NNLO-KOHTPAreHT no cAerike 3Hano unm AomkHO Oblno 3HaTh 06
OrpaHMYeHUsIX Ha coBepLLEHNE TaKoW COESKU.



/IHble cornacoBaHHblE OEUCTBUA G-

d) Mopsapgok ocywecTBeHUs COrnacoBaHHbIX AeUCTBUMA,
CBsi3aHHbIX C ynpaBfieHMe ooLecTBOM, co3aHNeM,
AesATeNnbHOCTbLI, peopraHM3aunen u nMKkBngaumen oodLecTea

= [lpakTn4yeckme acnekTbl:

= 3akn4veHne onpeaeneHHbIX CornalleHui;
= npepocTaBneHne hrUHaHCMPOBAHUS;

= nobpoBorbHasa nukBMgauma unm npogaxa obuwiecTtsa npu
HacTynneHnn onpenerieHHbIX YCnoBum (Hanpumep, B criyyae
HEBO3MOXHOCTU paspeLleHus Tynmkoson cutyaunm («deadlock»));

"  WHble OEeUCTBUA.



«OTKpPbITbIE>» BOMPOCHI

" an/IHy,EI,VITeJ'IbHOe ncrnonHeHne oba3aTenbCTB:

= cnocobbl obecrneveHnss 06a3aTeNbCTB U Mepbl rpakaaHCKo-
NpaBoBOW OTBETCTBEHHOCTU (NpumeHeHue cT. 333 K PO);

" U3MEHEHMe No3nunmn cyagoB NPUMEHUTENBHO K OrpaHNYeHnto
npas 1 3rioynoTpednenuto npasom (cT. 1, 9, 10, 22 K PO);

= ONUMOHHbIE COENKA:

" M3MEHeHune nogxona cyaoB B OTHOLLEHUW COEenoK noA
YCITOBMEM U K OonpeneneHnto cpoka B caenkax (CcT.ct. 157 n
190 K PO).

= OcyulecTBrieHMe npas ronoca:

= HEBO3MOXHOCTb pacLunpeHunsa komneTeHumn Obuero
cobpanusa B AO.

* HeobXxoaMMOCTb MOBLILLEHNS OBEPUST K POCCUNCKOM
cynebHon cncteme B LIENOM.
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Practical aspects of exiting a joint venture (put
options, call options, tag along, drag along,
deadlock)

AEB Legal Conference "Recent Trends in RF Corporate

legislation: Problems and Solutions™
Moscow, October 12, 2010

Sergey Krokhalev
Baker & McKenzie, Moscow

Baker & McKenzie International is a Swiss Verein with member law firms around the world. In accordance with the common terminology used

in professional service organizations, reference to a “partner” means a person who is a partner, or equivalent, in such a law firm. Similarly,
reference to an “office” means an office of any such law firm.



Introduction

» |In part due to economic crisis, recently Russia saw the second wave
of joint venture formation (the 15t was in the 90ies)

» Theory of joint venture life-cycles explaining the forces leading to
joint venture breakdown

» According to recent analysis, the average term after which joint
ventures break up is 6 - 7 years

» Thus while the rate of joint venture formation is large, so is the rate
of breakdown — important to agree on exit mechanism at the outset



Factors Leading to JV Instability (1)

» Difference in objectives: While foreign firms come to Russia with a
long-term vision willing to make initial losses for long term profits,
their partners in contrast often want immediate profits

» Problems related to multinational corporations (MNCs):
Business perspectives of a large MNC are likely to be different from
that of a family-owned business in Russia

» Export rights: MNCs do not want the joint venture to export into
their own markets, whereas for the Russian partner exporting may
be one of the main reason for going into the JV

» Dividend and investment policies: MNCs may prefer dividends to
reinvestment in the JV itself, since it may want the profits for
reinvestment elsewhere



Factors Leading to JV Instability (2)

» Ownership and control problems: The initial contract may involve
sourcing from the MNC partner. However, with time cheaper sources
of raw material may become available leading to conflicts

» Technology utilization: The JV may be obliged to buy all its
technology from the MNC partner. Again with time alternative
sources of technology may become available, leading to conflicts

» Learning: The value of contributions made by the parties may
change. For example the MNC often take Russian partners for their
country specific knowledge (knowledge of the market, distribution
channels available). With time, however, the value of such
contribution may fall as the MNC learns the ropes themselves



JVs: Russian Experience (1)

» At the end of 80s - early 90s when MNC came into
Russia there was a boom of joint ventures, since it was
the only mechanism for direct investment in the USSR

» Not one of those JVs survived long after the fall of the
USSR
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JVs: Russian Experience (2)
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e
Role of Shareholders Agreements

» Exit provisions are usually formulated in shareholders
agreements

» Foundation documents of the JV company also need to
be tailored to specifics of the project, but can not include
all agreements of the JV partners necessary to
Implement the exit mechanisms

» Thus, the importance of shareholders agreement and of
their enforceability



Common JV Structures

- Shareholders
JVCo Agreement at
I the level of
v+ Russia foreign JVCo
OpCo
(Russian)
e Shareholders
Agreement at
JV in Russia the level of
JVCo Russian
(Russian) company




Russian Legal Framework (1)

Russian courts in a number of cases
invalidated shareholders agreements
concluded with respect to Russian
companies. Their enforceability was highly
questionable in Russia.

Concept of shareholders agreement
introduced in Russian legislation

First shareholders agreements concluded
under new regulations —» court practice to
be developed

Uncertainty with enforceability of certain
provisions of shareholders agreements




Russian Legal Framework (2)

Laws:

> Art. 421 of the Russian Civil Code (freedom of contract)

> Art. 32.1 of the Federal Law "On Joint Stock Companies”

> Art. 8(3), 21 of the Federal Law "On Limited Liability Companies”
Limitations:

» What are the limits of the parties’ freedom in formulating provisions
of shareholders agreements?

» Antimonopoly requirements

» Art. 157 of the Russian Civil Code prohibiting conditions that are
under the parties’ control (this issue may be resolved in the process
of amending the Russian Civil Code)

» Possibility to enter into shareholders agreements governed by
foreign law is still questionable




| ———
Exit (Put / Call Options)

» According to Mckinsey’s worldwide survey of more than 200 alliances, in more
than 80% of the cases JVs end up with one partner selling its share to the other

» Term option
»  Default option — triggers:
. Material breach
«  Change of control
. Project milestones not achieved
» Determination of the purchase price:
. Pre-agreed formula (e.g. IRR on the investments made)

. Fair market value (multiplier can be applied for default option), mechanism for
its determination

«  Consider agreeing on methodology for valuation
»  Obtaining of regulatory approvals (consequences if the approval is not granted):
*  Antimonopoly filing;
. Filing under the Strategic Investments Law;
. Filing under Art. 6 of the law "On Foreign Investments"



Exit (Permitted Transfers and Third Parties)

Permitted Transfers Third Parties
B trusts

B |nitial lock-up?

B connected persons B Prohibitions on sales to

B BEWARE potential abuse. competitors
Include anti-avoidance & E Pre-emption (ROFR v
upstream change of control ROFO)

B Tag/Drag
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Exit (ROFR / ROFO)

ROFR ROFO
- "Last bite at the cherry" - No "last bite" concept
- Seller succeeds in [finding] a - More common for financial

third party buyer but must again
offer to remaining shareholder

investors

- If no offers made, sale of
shares at any price to third
parties

- Encourages best offer

- restricts exit ability

Does the tag apply?




Exit (Tag / Drag)

TAG

L

When does it apply?

Threshold number of
shares

Scale back provisions
Costs

Price/pricing issues

DRAG

8

When does it apply?

Majority percentage
trigger

Guaranteed minimum
price

Right of counter-offer

Enforceability?




Deadlock — what is it?

Try to discourage

Easy to confuse with exercise of a parties from

orchestrating

a deadlock to
create an exit

contractual veto

In practice difficult o define

consider need for d isag reement to:

- have some Ongoing duration; or
- prevent the business from being operated in the

ordinary course; or

- prevent DUSINESS plan from being agreed

for a designated period



Deadlock Solutions

. put and call chairman’s

oM"/“f Q'K
>
||‘ liquidation
.

Russian ||
roulette
dispute escalation

forced sale
mediation/arbitration
/independent expert

DEADLOCK
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Deadlock Solutions: Russian Roulette

Either party makes an offer for Risk of reversal — incentive to
sale (or purchase) at a specified make fair price offer

price Favours financially

stronger party

If offeree refuses to purchase,
offeror must purchase
offeree’s shares at ITS original
offer price




T
Deadlock Solutions: “Texas Shoot-Out”

Offer to buy out remaining
shareholder through
submission of sealed bid

Second guessing

Risk for purchaser — inflated
value

Is sufficient funding available to
complete purchase?
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Exit (Other Practical Issues)

> Issues with possibility for a listed company to be party to the
shareholders agreement

Facilitating an IPO (helpful for minority with a right to IPO business)

Confidentiality carve-outs (consider rights to pass on information to a
prospective purchaser)

» Practicality of liquidation?

YV VYV



Questions?
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Thank you!

Sergey Krokhalev, Associate
Baker & McKenzie - CIS, Limited
Sadovaya Plaza 12th Floor
7 Dolgorukovskaya Street
Moscow 127006 Russia
Tel:+7 495 787 2700
sergey.krokhalev@bakermckenzie.com
www.bakermckenzie.com

Law Firm of the Year in Russia 2010 (PLC Which lawyer?)

Award for Excellence - Law Firm of the Year in Russia 2009 (Chambers
Europe)




Yucrtble aktTuBbl
ropuanYecKux nuu:.

NPakTN4eCkKne acneKkTbl NpMMeHeHn4
HOBOIO 3aKOHOOAaTeJ1bCTBa

12 okTa6ps 2010 ropa

tOpungunyeckass KoHepeHumss «llocnegHue u3MeHeHuss B obnactu
KOopnopaTUBHOrO 3akoHogaTenbctBa Poccun: npobrnembl 1M nyTu
peLLeHna»

Accoumnauns Esponenckoro busHeca

Ell ERNST & YOUNG

Quality In Everything We Do



NCTOYHUKMU

depepanbHbin 3akoH oT 27.12.2009 N 352-03 «O BHECEHUM U3MEHEHUN B OTAENbHbIE
3akoHogaTenbHble akTbl Poccuinckon depepaumm B YacTu nepecmMoTpa OorpaHuyvyeHun ons
XO3SIMCTBEHHbLIX O0OOLWECTB Mpu (OpMMPOBaHUM YCTaBHOrO KanuTtana, nepecMmoTpa
cnocoboB 3alUuTbl NpaB KPeauTopoB NPM YMEHbLUEHUM YCTABHOrO Kanurtana, U3MeHeHUs
TpeboBaHUM K XO35MCTBEHHbLIM 0BLWECTBaM B Crly4ae HECOOTBETCTBMA YCTABHOIO Kanurtana
CTOMMOCTM YUCTLIX aKTUMBOB, NEPecMOoTpa OrpaHUYeHnn, CBA3aHHbIX C OCYLLECTBIEHMEM

X03AMUCTBEHHbIMKU 0bLecTBaMn amuccum obnurauum» (Bctynun B cuny 31.12.2009)
[Mncemo MuHakoHompassutua PO ot 29.07.2010 N [106-2481
[Mncemo ®HC Poccum o1 21.05.2010 N MH-37-6/2212

[MoctaHoBneHne ®AC BoctouHo-Cubupckoro okpyra ot 25.08.2010 no geny N A33-
2958/2010
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KnoyeBble namMmeHeHus

KritoueBble NUBMEHEHUA B 3aKOHOOaTEeNbCTBE, CBA3aHHbIE C YNCTbIMU

adKTUBaMMW.

YCTpaHeHme 3anpeTta Ha yBeJimdeHune YCTaBHOIo Kanumtalila akKuMOHEPHOro oblecTBa

(nanee — «AO») onga NOKpbITUS YObITKOB

PaspeweH 3ayeT TpeboBaHnn kK AO n OOO npu onnaTe ycTtaBHOro Kanutana;
[lononHnTenbHbIM Nepuoa Anga peLlleHnst Npodbnem ¢ YncTbiMu aktueamm AO
HoBbI nogxon K 3alunTe KpeauTopoB

PackpbiTne nHgopmauymm
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YBenunyeHue ycTaBHOro kanurana
ANA NOKPbITUA YOLITKOB

PaHee B K P® (cT. 100) ObIn1 npeaycMOTpEH 3arpeT Ha yBernmyeHmne
yctaBHoro kanmtana AO anga nokpbITUS NMOHECEHHbBIX UM YObITKOB.

B cBs3M C¢ 3TMM cywecTBoBann onpeaeneHHble NpensaTcTBua Ansi ooulects ansd

BbIXO4a N3 YObITOYHOrO COCTOAHUS MyTEM PECTPYKTYpU3aumm 4OSroB.
[laHHOe orpaHundeHune ObINo YCTaHOBIIEHO TOSbKO B OTHOLWeHun AO.
Onsa OO0 nogobHoe orpaHnyeHne oTCyTCTBOBAIO.

C 31.12.09 AO Bnpase npuenekaTb NHBECTULNN, HECMOTPSA Ha CBOE

yObITOYHOE COCTOSIHUE.

YuncTble akTUBbI OPUOANYECKNX TNLL: Ell ERNST & YOUNG
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npakTU4eckme acnekTbl NPUHATUSE HOBOrO 3aKOHOA4AaTENbCTBA Quality In Everything We Do



OnnaTta yctaBHOro Kanuraria nytem 3aveTta
TpeboBaHUU K oOLLEeCTBY

B oTAenbHbIX criydaax paspeLlleH 3a4eT TpeboBaHum K 0bLLecTBy npu
orraTte yCTaBHOIo Kanumtara.

B OOO: npu yBennyeHnn ero yCTaBHOro kanutana;

B AO: npu pasmeLleHnn JONOMHUTESNbHbIX akuni NOCpeaCcTBOM 3aKpPbITOW MOAMUCKM

B oTHOWeHUM KpeauTHbIX opraHuM3auni, TeM He MeHee, JENUCTBYET NpAMOoun 3anpet
Ha onnaTy YCTaBHOro Kanutana npu ero yBenuyeHun nytem 3adeTta TpeboBaHUN K

KpeauTHOU opraHu3aunu.

Mono0OHbIE N3MEHEHWSI CBA3AHbI C TEM, YTO 3anpeT Ha yBENUYEHMEe YCTaBHOMO KanuTana
ONS NOKPbITUS NOHECEHHbIX 0OLLIECTBOM YObITKOB NOKa3an CBOK NPaKTUYECKYHO

HeadEKTUBHOCTb B CBSA3U C OTCYTCTBMEM AEACTBEHHbIX MEXaHN3MOB NPOTUBOCTOSIHUS
HanoNHEHNIO YCTaBHOrO KanuTarna He pearbHbiM MMYLLECTBOM, a NpaBamu TpeboBaHus

Y4YaCTHUKOB K OOLLECTBY.
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JononHutenbHbLIN Nepuoa And peLleHns
npoo6rnem ¢ Yynctobimu aktuamu AO (4. 1)

Cutyauunsa po 31.12.09:

CTOMMOCTb YMCTbIX
dKTUBOB MEHbLUe
yCTaBHOro KanuvTtana

(Mo OKOHYaHUM BTOPOTO M KaXKO0ro
nocneayroLlero rHaHcoBOro roaa)

r 1
1 ]
i i
1
i JononHuTensHas aMmceus I
! 6nokuposanacs PCPOP Poccumn B |

]
i Crly4ae MpeBbILLEHNS! yCTaBHOTO |
I KanuTana Hag Y1CTbIMU akTMBamy |
= |

YMeHbLUeHune yCTaBHOro
Kanutana

HesaBucnMo oT NpuHATUSA
peLLeHns KpeauTopbl
HagenAnucb NpaBom
[OCpPOYHOro TpeboBaHus
McnonHeHnsa obs3aTenbCcTB K
BO3MeLLEeHMS YObITKOB

JInkBnpaauus
(mobpoBosSibHasA NN No
NCKY YNOSTHOMOYEHHOIO

opraHa)

JononHUTenbHbIN BbINYCK
aKuumn
N nx pasmelleHue
C npemuen
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JononHuTenbHbIN Nepuoa Ansa peLueHuns
npo6rnem ¢ YnctbimMu aktusamm AO (4. 2)

Tekywan cutyaums (nocne 31.12.09):

Mpu ronocosaHuK no Bonpocy 06

B cocTas rogoBOro oTyeTa O,D,O6peHVII/I oT4yeTa akKunoHepbl
MMEeKT BO3SMOXHOCTb BbIPpa3nTb

ienlonizisres pa3ﬂ,eﬂ 8 - CBO€ OTHOLUEHNE K CUTYyaLUUn 1
COCTOSIHUM YNCTbIX aKTUBOB NPVHSTb MEpbI ANS| YBENUYEHNS

CTOMMOCTb YUCTbIX
aKTUBOB MeHbllue
yCTaBHOro Kanutana

(MO OKOHYaHWUM BTOPOTO U KAXKAOIo
nocrnegytotero hnHaHCOBOro roaa) YNCTbIX aKTUBOB

A\

| ecri cuTyaLms PeweHne 06 ymeHbLIEeHUN
(1 rogn) I COXpaHseTCst yCTaBHOro Kanutana wnm
et nuKkBupauuu

[Mpn CHUXEHUM CTOMMOCTU YUCTBIX aKTUBOB MO CPaBHEHMIO C YCTaBHbIM KanuTanam no pesynbTartam
OTYETHbIX NEPUOAOB B TEYEHME «AOMNOMNHUTENBLHOrO» roga bonee 4yem Ha 25% Ha AO BoanaratoTcs
AOMNONHUTENbHbIE 0013aHHOCTI MO PacKpbITUIO MHopMaLuK 06 aToMm;

B Takom crnyyae kpeautopbl MOryT ob6patuTbcs ¢ TpebGoBaHusMK paHblue, a AO BnpaBe AokasaTb,
YTO B pe3ynbTaTe CHUKEHNS CTOMMOCTM YUCTbIX aKTMBOB NpaBa KPeAUTOPOB He HapyLLaTCs;

«[JononHUTenNbHbINY Nepuon NPedoCTaBMsieTCsl, €CnuM  YCTaBHbIA  KanuTan He sBnsieTcs
MUHUMarnbHbIM. ECnn CTOMMOCTb YMCTbIX aKTMBOB MEHbLUE BENUYUHBI MUHMMAanbHOIO YCTaBHOMO
kanutana, AO He nosagHee, YeM 4Yepes LIeCTb MECSILEB Mocne rogoBoro otyeTa 00s3aHO NPUHSATL
peLleHne o NMKBUOALNN.
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HoBbIN noaxopn K 3awmute Kpeagutopos

PaHee Bce Kpegutopbl AO Hagenanucb npaBoM TpeboBaHUS [OCPOYHOro
npekpaweHMs unu ucnosnHeHua obsasatenbocTB AO N BO3MELLEHUST UM YObITKOB,
npuyem AO 6bIno 0683aHO UCNONHATL AaHHbIE TpeboBaHuA.

OTHbIHE C NOAOOHLIMKU 3asiBIEHUSAMU MOryT O0bpaTUTLCA TOSIbKO Te KpeauTopbl, npasa
TpeboBaHUS KOTOPbIX BO3HUKNIM A0 OnybrinkoBaHus yBedoOMSIEHUS 06 YMEHbLUEHUN
yctaBHoro kanutana AO. [lpu atom AO BnpaBe oOTKazaTb B YOOBMETBOPEHUN,
npegocTaBMB obecnevyeHMe WM JoKasaB, UTO MNpaBa KpPeauToOpoOB HEe HapyLwakwTcs B
pe3ynbTaTte YyMeHbLLUEHNA YCTaBHOIO Kanutana.

OTKpbITbIM OCTaeTcd BOMpoc, B kKakon MoMeHT AO [omkHO npedocTaBuThb
obecneyeHune, a Takke Kakmum Takoe obecrneyeHme JOImKHO ObiTb.

BeposiTHee Bcero, nog «obecnevyeHnem» crnegyeT NoHMMaTb Cnocobbl obecneyeHns
ncrionHeHna obasatenbCcTs, 3akpensieHHble B M. 23 K P® (HeycTomka, 3arnor,
yoepxXaHue, nopyunTenbCcTBo, 6aHKOBCKada rapaHTus, 3agaTok).

BO3MOXHOCTb NpMMEHEHUA B [LaHHOW CUTyauuun HEYCTOWKW, yOep)XaHus Wnum
3aJaTKa npeacraBnaeTcs CropHOW.

CyLiecTByeT TOYKa 3PEHNSA O BO3MOXHOCTU MPUMEHEHUS UHbIX BUOOB obecneyeHuns,
NOMMMO Ha3BaHHbIX B K P®, Hanpumep, BCcTpevHoe obecrneyeHune (cT. 94 AlK PO).

Mcnonb3oBaHne  3anora  npeacrtaBndeTca  3atpygHuTenbHbIM - (NoTpedyer
BONIEM3bABNEHNS KpeanTopa-3anorogepxarens anga 3akfovyeHns gorosopa).
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PackpbiTne uHpopmauunu

[Mpouenypa yBegoMneHmst KpegmutopoB 06 ymMeHblleHun yctaBHoro kanutana AO ctana
bonee npocton ana AO-gormkHuka wn OGonee ypobHon ana kpegutopoB (ct. 30
depnepanbHoro 3akoHa oT 26 pekabps 1995 rogpa N 208-03 «O6 akuyMoHEpHbIX

obLecTBax»):
OTtcyTcTBYET HEO6XOAMMOCTL MMCbMEHHOIO YBEAOMIIEHNSA KaXXO0ro KpeauTtopa.

Bmecto atoro AO o0653aHO0 coobwmtb 06 YyMEHbLUeHMM YCTaBHOroO Kanutana
PErMCTPUPYIOLLLEMY OpraHy B TedeHue Tpex paboumx AHEN C MOMEHTA MPUHATUS
TaKoro peLueHus.

NHdpopmaunss o6 ymeHblleHnn ycTaBHoro kanutana AO OyoeTr oTpaxaTbCa B
EMPHOJ1 no pesynbTtaTtam rogqoBoro obuiero cobpaHms akLmMoHepoB.

NHdpopmauums o uductbix aktmBax AO 6ypet oTpaxatbca B EIMPKOJT n Oyoet
0OHOBNATLCSA Ha eXXeKBapTanbHOM OCHOBE.

AO Takke 065s13aHO ABaxabl C NEPUOANYHOCTLIO OAMH pa3 B Mecsdly nybrnuvkoBaTb
yBegomrieHne 06 ymeHbLLIeHNN YyCTaBHOro Kanutana 8 CMW.
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CynoebOHag npakTuka

NMoctaHoBneHne ®AC BoctouHo-Cubupckoro okpyra ot 25.08.2010 no gaeny N A33-
2958/2010

O6cToaTtenbcTBa: B Havyane 2010 roga PO ®COP Poccum B LICP obpaTtunock ¢
TpeboBaHMemM O nuKBuagauum oblectea B CBA3M C TeM, YTO MO [OdaHHbIM
oyxrantepckux 6anaHcoB 3a 2007, 2008 roabl CTOMMOCTb YMCTbIX aKTUBOB MMEET

oTpuuaTtesribHoe 3Ha4YeHune.

BbiBoAbl cyaa: B3anmocBdasaHHbIe nonoxeHns yactn 4 ctaton 99 'K PO 1 nyHKTOB
5 n 6 ctatbn 35 degepanbHoro 3akoHa oT 26 gekadbps 1995 roga N 208-03 «O6
aKUMOHEPHbIX  obLuecTBax» He npeagnonarator, yto  AO NnoanNexuT
He3aMeanuTenbHOM nUKBMAAUMK, KaK TOMbKO €ro 4YucTble akTuMBbl CcTanu
YMEHbLIATLCS, a MOo3BONSAKT akuMoHepaM npUHATbL Heobxoaumble Mepbl MO
YINyudleHno ero (oHaHCOBOro COCTOAHUS. Takum obpa3oM, YyMEeHbLIeHUe YUCTbIX

akTneoB AO camo no cebe He BreYeT ero HesamMmeAnUTesNIbHYI NMKBUAALMIO.
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Types of transactions subject to merger control

m establishment or re-organization of legal entities (commercial and
financial);

m acquisition of voting shares;
m acquisition of fixed and/or intangible assets;

m acquisition of rights that permit to exercises control over legal entities.
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Establishment of legal entities

Establishment of a commercial organization is subject to a prior FAS approval if:

1.

or

or
3.

two conditions are combined:

its share capital is paid up with > 25% of all voting shares (or participatory interest: >1/3) and (or) >
20% (in terms of the book value) of fixed / intangible assets of another commercial organization
(except for a financial organization) AND

total book value of the assets (as of the last balance sheet) of the founders (taken jointly with their
‘groups of persons’) and the persons shares / participatory interest is which or fixed / intangible
assets are contributed to the share capital of the newly created company: > 7 billion RUB; or the
total turnover of the founders (taken jointly with their ‘groups of persons’) and the persons shares /
participatory interest is which or fixed / intangible assets are contributed to the share capital of the
newly created company: > 10 billion RUB;

the company the shares / participatory interest in which and/or fixed/intangible assets of which are
contributed to the share capital of the newly created company is indicated in the Register of
Dominant Business Entities (run by the Federal Antimonopoly Service of Russia);

special thresholds for financial organisations.

Subsequent notification to FAS:

intra-group transactions; or

establishment of a company as a result of a merger between commercial organisations, if total
assets or total turnover of the merged companies before establishment > 400 million RUB; deadline:
45 days after merger date.

special thresholds for financial organisations.
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Re-organization (merger and accession) of commercial
legal entities

Subject to a prior FAS approval are:

m merger (A + B = C) if the total assets of A and B (taken jointly with their
groups of persons) as of their last balance sheets: > 3 billion RUB or their
total turnover > 6 billion RUB or any of A or B is included in the Register of
Dominant Business Entities;

m accession (A + B = B) under same conditions;
m special rules for financial organisations.

Exemption: intra-group transactions.

Subject to an ex post notification of FAS are:

m accession (A + B = B) if the total assets of A and B as of their last balance
sheets or their total turnover > 400 million RUB; deadline: 45 days after
merger date.

m special rules for financial organisations.
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Acquisition of shares / assets / rights

m  Acquisition of voting shares in joint stock companies: > 25%; > 50%; > 75%.

m  Acquisition of participatory interest in limited liability companies: > 1/3; > 50%; > 2/3

m Acquisition of > 20% of fixed and/or intangible assets;

m  Acquisition of the right to determine the terms on which an economic entity runs its

business.

Prior approval

Total assets > 7 million RUB

(acquirer + its group + target company and its
group) or

Turnover > 10 million RUB

(acquirer + its group + target company and its
group)
AND

total assets > 250 million RUB (target company
and its group) or

one of the persons is included in the Register.

Exemption: intra-group transactions.

Notification

Assets or turnover > 400 million Rubles

(acquirer + its group + target company and i
group)
and

Assets > 60 million Rubles

(target company and its group)
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Transactions outside Russia

Agreements Russian and/or foreign persons reached and actions they
performed outside Russia are subject to Russian merger control rules if
such agreements are reached / actions undertaken with regard to fixed /
intangible assets located in Russia or shares / participatory interests in, or
rights with regard to, companies that carry out their activity in Russia or
otherwise influence the competition in Russia.

Examples:

B in 2007, Durbe Ltd. (Cyprus), controlled by PPF Group, acquired indirect
control over six Russian Co.’s / 38.46% of all voting shares in Ingosstrakh;
monetary fine imposed by FAS (2008): 300,000 RUB for failure to obtain a
prior approval;

B Hoktona Trading Ltd. (monetary fines imposed by FAS in 2010: 4.8 million
RUB for failure to notify; shares in several Russian OOOQOs are seized).

B tiny assets in Russia may still not release from the duty to file (e.g. Inergy
Automotive Systems S.A.: takeover of OOO Stavrovo Automotive
Systems).
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Applications which were declined or conditioned by
FAS recently

Forpost ZAO / Atomstroyexport: proposed increase of the stake to 49.85%; application declined due
to lack of information on end beneficiaries of Forport (2007);

EAM Systems OOO / Penza Energy Distribution Co.: proposed acquisition of 60.2% of voting
shares; application declined due to lack of information on ultimate beneficiaries (2008);

Euroset / Betalink, Tsifrograd, telefon.ru; application declined due to untrue information (2008);

Flextronics International / ZAO Elcoteq: proposed takeover of 100% of voting shares from Elcoteq
SE; application declined, allegedly due to untrue information (2008);

Gazprom OAO / acquisition of > 50% of voting shares in OAO TGK No.1; application granted, but
additional duties imposed (2008);

Google / Begun: proposed takeover from Rambler: application declined, allegedly due to untrue
information (2008);

JVP Invest / Khanty-Mansiysk Bank: proposed acquisition of 29.22% of voting shares (2008);

Mall Management OOOQ / acquisition of right of the sole executive body of ZAO Rubikon; application
declined due to lack of information on ultimate beneficiaries (2008);

UTair Air Company / OAO Roschino airport (Tyumen): proposed acquisition of 49% of voting shares
— infringement of competition; application declined (2008);

Catalpa Investments Limited (ultimately owned by The Walt Disney Co.): proposed acquisition of
49% of voting shares in MO-TV Holdings Limited to create a JV with Media-One; application
declined due to untrue information (2009);

Gazpromneft-Ural / OOO Ural-Viktan: proposed acquisition of fixed assets; application granted
under certain conditions (2009);

Chelyabinsk Tractor Plant — Uraltrak / GUP Omsktransmash: proposed acquisition of 100% of fixed
and intangible assets - untrue information (2009)
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Liability for violation of Russian merger control rules

m liquidation or spin-off of the company emerged from merger / accession
upon a judgment of a competent court rendered on a claim submitted by
FAS, if competition is infringed,;

m invalidation of the transaction upon a claim upon a judgment of a
competent court rendered on a claim submitted by FAS, if competition is
infringed;

m other violations (e.g. failure to comply with instructions rendered by FAS):
monetary fines (articles 19.5 and 19.8 of the Code of Administrative
Offenses).

m full range of additional instruments: divestiture; access to certain facilities,
goods, works, services, intellectual property; duty to enter into or to
discontinue certain contracts etc.
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Main problems

m The law (and often the practice) does not differentiate between joint ventures and
other types of M&A, full-function and non full-function JVs.

m Deadlines are fixed by the law, but sometimes FAS does not comply with them;

m Requirement to disclose beneficial owners of the target company and the seller
(Solvay / Berezniki Soda Plant);

m Seller’s (and its group’s) assets and turnover are added to those of the purchaser
(and its group) and the target, even if the seller withdraws from the target as a result
of the transaction;

m According to the law, list of docs & info seems to be exhaustive, but often FAS
officials request that further docs & info be provided;

m Fetishism + formalism: documents must be preferably original, signed, sealed,
notarized, legalized & apostilled, translated into Russian, etc.;

m Correlation between compulsory buy-out of shares and merger control rules;
m Relation with the Federal Law On Foreign Investments in Strategic Companies;

m Third parties are entitled to intervene only in case FAS extended the timing for
examination of the case (by < 2 months);

m little guidance in the court practice (on the level of the Highest Arbitrazh Court of the

Russian Federation) NO’.\rr
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Some conclusions & recommendations

m |dentify the parties to the transaction: actual or potential competitors / non-
competitors; Russian / foreign persons?

m What are the total assets of the acquirer, the target and the alienating
person (each taken jointly with its group of persons)?

m Check the subject matter of the transaction: shares / assets / rights?

m Are thresholds for a prior merger control approval or a subsequent
notification in connection with the acquisition of such property exceeded?

m \Who are ultimate beneficiaries of the transaction?
m Foreign-to-foreign merger aspects?

m Strictly follow Russian merger control rules.
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Thank you for your attention!

llia Rachkov, PhD, LL.M.
Attorney at law (RF), partner

T +7 495 799 56 96
llia.Rachkov@noerr.com
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125047 Moscow
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'= Principles of civil responsibility of management in Russia
H N

Article 53 of the Civil Code of RF

Article 71 Article 44
of the Federal Law No0.208-FZ of the Federal Law No.14-FZ
dated December 26, 1995 dated February 8, 1998
“On joint stock companies”  “On limited liability companies”
v'Fairness

v'Reasonability




'= Principles of civil responsibility of management in Russia

v'Fairness

v'Reasonability

=Decree of the Supreme Arbitration Court dated October 21, 2009,
case No.A65-20552/2008-Cl1-58

=Ruling of the West Siberian Federal Arbitration Court dated July 31,
2008, case No. A75-4776/2007

*Ruling of the Urals Federal Arbitration Court dated March 6, 2007,
case No.A50-12460/06




Principles of civil responsibility of management in Russia

Reasonable business risk and its extends

Ruling of Presidium of the Supreme Arbitration Court of RF dated May
22, 2007, case No.A32-56380/2005-26/1596

CEO may not be regarded as responsible for losses in case of
acting within extents of reasonable entrepreneurial risk

Decree of the Supreme Arbitration Court dated May 27, 2010, case
No.A62-2169/2009

The extents of reasonable entrepreneurial risk are connected with
an ordinary course of business activities

Ruling of the Moscow Federal Arbitration Court dated September 7,
2010, case No0.A40-63620/09-34-458 (Russian Standard Vodka, LLC vs.
Carlos Radicati di Primeglio)




'= Principles of civil responsibility of management in Russia
H N

Diligence as a criteria of actions to be qualified as inappropriate

Decree of the Supreme Arbitration Court of RF dated May 22, 2007,
case No.A32-56380/2005-26/1596

Responsibility of CEO depends on reasonability and fairness in executing of
functions, i.e. due care and diligence, and taking all necessary measures

= to be sufficiently informed to take a
decision;

= to provide relative information properly;
= to avoid any conflict of interests




'= Persons responsible for losses caused to a company
H N

Formal approach of arbitration practice

Decree of the Supreme Arbitration Court of RF dated October 14, 2009,
case No. A32-18264/2008-55/264

Deputy CEO, acting on the basis of power of attorney, is not
responsible for losses

Decree of the Supreme Arbitration Court of RF dated August 2, 2007,
case No.A47-8649/2006-7T'K

Deputy CEOQ is not responsible for losses, unless the execution of
CEO functions is duly proved




Responsibility for losses caused to a company

Payments qualified as losses caused to a company by actions (omission) of
management

*Bonuses paid to the employees or to CEO (Ruling of the West Siberian Federal
Arbitration Court dated July 7, 2009, case No.A46-19553/2008)

=Apartments for employees (Ruling of the Volgo-Vyatski Federal Arbitration Court
dated December 18, 2008, case No.A38-973/2008-1-86)

*Tax and other compulsory payments (Ruling of the Urals Federal Arbitration
Court dated June 10, 2010, case No.A50-32823/2009)

=Material assistance (Ruling of the Volgo-Vyatski Federal Arbitration Court dated
July 11, 2008, case No.A17-4924/2007)




'= Responsibility for losses caused to a company

Selling of company’s property at below-market prices

The arbitration practice re selling of company’s property at below-market
prices is inconsistent

Ruling of the West Siberian Ruling of the North Western
Federal Arbitration Court VS Federal Arbitration Court
dated December 9, 2009, : dated August 7, 2009,

case No. A27-4037/2008 case No. A42-2660/2008




.= Outlook for responsibility of management

|
Expected amendments in the sphere of responsibility of management

Subsidiary responsibility for losses caused to the company
Unreasonable shall be

= a decision taken disregarding the information provided,;
= failure to get the necessary information

Unfair shall be

= acting within a conflict of interests;

= disregarding the company’s interests;

= unreasonable non-performance of functions;
= jllegal actions or decisions




Insurance of responsibility of D&O

General provisions
=Insurance is voluntary

=Only civil liability is subject to insurance, as for criminal and administrative
liability, insurance is possible in relation to court fees, legal costs, state duty,
expertise costs

=Only reckless actions (not deliberate) are subject to insurance

*The most usual exceptions from insurance coverage: criminal and
deliberate acts, claims relating to future issues of securities, claims from
one insured party to another, claims from majority shareholders

Main problems
=[_ack of legal regulation
=L_ack of practice on recovery of damages from D&Os for reckless actions




Outlook for insurance of responsibility of D&O

Expected amendments to responsibility regulation

= Companies have a right to execute liability insurance contracts re D&O

= Individuals elected (appointed) or those to be elected (appointed) as
members of executive bodies or executing functions of CEO

» Risk of losses causes by reckless actions to company, shareholders and
third parties

Material terms of liability insurance contract
= to be approved at the general shareholders meeting
= decision on approval of liability insurance contract shall include:

" maximum insurance premium;

= minimum and/or maximum insurance
amount;

= contact term;
= |ist of accidents insured
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'= Tax and Legal Department Contacts

H B
Julia Kouchnirenko

Director
Tax and Legal Department
Mazars Russia

julia.kouchnirenko@mazars.ru

Tel: +7 (495) 792 52 45
Fax: +7 (495) 792 52 47

Oleg Terekhov

Lawyer
Tax and Legal Department
Mazars Russia

oleq.terekhov@mazars.ru

Tel: +7 (495) 792 52 45
Fax: +7 (495) 792 52 47
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